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Regulations 


Released  September  24,  1993 


REPORT  AND  ORDER  AND  FURTHER  NOTICE  OF  PROPOSED  RULEMAKING 

I.   Procedural  Background 

1.  On  July  27,  1993,  the  Massachusetts  Community  Antenna 
Television  Commission  (the  "Commission1*)  issued  a  Notice  of 
Proposed  Rulemaking:  In  re  Cable  Television  Revision  of  Rate 
Setting  Regulations r  CATV  Docket  No.  R-22  (the  "Notice") .   The 
Commission  conducted  three  public  hearings  on  the  matter:  August 
17,  1993  in  Boston;  August  18,  1993  in  Barnstable;  and  August  19, 
1993  in  Springfield. 

2.  At  the  hearing  in  Boston,  the  following  individuals 
testified:  Peter  J.  Epstein,  for  the  Massachusetts  Chapter  of  the 
National  Association  of  Telecommunications  Officers  and  Advisors; 
Caleb  Warner,  Lexington  Cable  Television  and  Lexington 
Communications  Advisory  Committee  ("Warner");  Julie  Deschenes, 
Massachusetts  Municipal  Association;  Pam  Melton,  Continental 
Cablevision;  Jean  Warden,  Hopkinton  Cable  Committee;  Harold 
Gates,  Ashland  Cable  Advisory  Committee;  William  August,  Law 
Offices  of  Howard  E.  Horton  ("August");  and  David  Allen,  Concord 
Cable  Committee. 

3.  At  the  hearing  in  Barnstabley  ±he'  following  individuals 
testified:  David  Bruce  Cole,  Chairman,  Barnstable  Cable  Advisory 
Committee;  Peter  A.  Kenney,  Cape  Cod  Community  Television;  Howard 
E.  Horton,  Law  Offices  of  Howard  E.  Horton;  Warren  J.  Rutherford, 
Barnstable  Town  Manager  ("Rutherford");  Francis  Maeoli,  citizen, 
West  Barnstable;  Thomas  P.  Cohan,  City  of  Boston;  Wes  Gardipe, 
City  of  New  Bedford;  and  Audrey  Loughnane,  Town  Councilor,  Town 
of  Barnstable  ("Loughnane"). 

4.  At  the  hearing  in  Springfield,  the  following  individuals 
testified:  David  Pandolfi,  West  Springfield  CATV  Advisory 
Committee;  Glenn  McDermott,  Ludlow  Cable  Committee;  John  S. 
Fouhy,  Continental  Cablevision;  and  Bill  Carruth,  Westfield  Cable 
Advisory  Committee. 

5.  In  addition  to  the  oral  comments  of  the  above  referenced 
individuals,  the  Commission  received  written  testimony  from  the 
following:  Massachusetts  Chapter  of  the  National  Association  of 
Telecommunications  Officers  and  Advisors  ( "MassNATOA" ) ; 
Massachusetts  Municipal  Association  ("MMA") ;  Howard  E.  Horton,  of 


the  Law  Offices  of  Howard  E.  Horton  ("Horton") ;  Town  of 
Barnstable,  by  Warren  J.  Rutherford,  Town  Manager  ("Barnstable") ; 
Town  of  Barnstable  Cable  Advisory  Committee,  by  David  B.  Cole, 
Chairman  ("Cole");  Town  of  Barnstable  Cable  Advisory  Committee, 
by  J.  Douglas  Murphy,  Member  ("Murphy");  City  of  Boston,  Office 
of  Cable  Communications  ("Boston");  Town  of  Burlington  Cable 
Advisory  Committee  ("Burlington");  Town  of  Concord;  Town  of 
Danvers  Cable  Advisory  Committee  ("Danvers") ;  Town  of  Falmouth 
Cable  Advisory  Committee  ("Falmouth");  Towns  of  Great  Barrington, 
Lee,  Lenox  and  Stockbridge  Cable  Advisory  Committee  ("Four-Town 
Cable  Committee");  Town  of  Lexington,  signed  by  the  Selectmen 
("Lexington");  Town  of  Lexington  Cable  Advisory  Committee, 
unsigned  ("Lexington  Committee");  Town  of  Lexington  Cable 
Advisory  Committee,  by  Dr.  Julian  M.  Bussgang,  Chair. 
("Bussgang") ;  Town  of  Lexington  Cable  Advisory  Committee,  by 
Lionel  L.  Fray,  Member  ("Fray");  City  of  Newton  ("Newton");  City 
of  Pittsfield  ("Pittsfield") ;  Town  of  Yarmouth;  Peter  A.  Kenney, 
citizen,  Yarmouth  ("Kenney");  Continental  Cablevision 
("Continental");  and  New  England  Cable  Television  Association, 
Inc. 

II.  Proposed  Revisions 

6.  The  Commission's  rulemaking  is  a  result  of:  the  passage 
of  the  federal  Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992,  47  U.S.C.  §521,  et  seq.  (the  "1992  Cable 
Act"),  which  amended  the  Communications  Act  of  1934,  as  amended 
by  the  Cable  Communications  Policy  Act  of  1984  (when  collectively 
cited,  all  three  are  hereafter  called  the  "Communications  Act"); 
the  regulations  adopted  thereunder  by  the  Federal  Communications 
Commission  (the  "FCC"),  specifically  the  new  Subpart  N,  Cable 
Rate  Regulation,  47  C.F.R.  76.900  to  76.985,  effective  September 
1,  1993  (the  "FCC  Rate  Regulations");  and  M.G.L.  ch.  166A  (1990). 
This  rulemaking  has  been  undertaken  pursuant  to  the  Commission's 
authority  in  M.G.L.  166A,  §16-  We  have  adopted  regulations 
which  are  consistent  with  the  1992  Cable  Act  and  the  rules 
promulgated  thereunder  by  the  FCC. 

7.  Specifically,  the  Commission  proposed  to  adopt  new 
regulations  to  supersede  current  207  CMR  6.01-6.58  in  their 
entirety  and  to  amend  207  CMR  10.02  and  207  CMR  10.04. 

III.  General 

8.  In  this  Report  and  Order  and  Further  Notice  of  Proposed 
Rulemaking  (the  "Report  and  Order  and  Further  Notice"),  the 
Commission  is  (a)  adopting  regulations  to  standardize  basic  rate 
regulation  and  (b)  proposing  regulations  (i)  regarding  a  Pilot 
Program  which  would  allow  selected  communities  to  regulate  their 
rates  for  basic  service  and  associated  equipment  and  (ii) 
outlining  the  procedures  the  Commission  will  implement  during  its 
hearings.   The  regulations  we  adopt  and  propose  today  are  based 


on  the  Commission's  understanding  to  date  of  the  federally 
mandated  rate  regulation  process.   The  FCC  continues  to  release 
clarifications,  rulemakings,  further  notices  of  rulemakings  and 
other  documentation  regarding  its  interpretation  of  the  1992 
Cable  Act.   In  addition,  until  we  see  this  process  in  operation, 
it  is  somewhat  difficult  to  fine  tune  our  regulations. 
Therefore,  this  Report  and  Order  and  Further  Notice  represents 
our  best  effort  to  establish  procedures  which  will  provide  a 
workable  process  within  the  guidelines  the  FCC  has  provided  thus 
far  and  within  the  confines  of  balancing  competing  policy  goals 
of  the  Commission.   As  we  move  forward,  we  may  initiate  further 
proceedings  to  refine  the  procedures  we  adopt  and  propose  today. 

IV.   Jurisdiction  

9.  Many  commenters1  have  of fered  opinions  that,  despite  the 
FCC's  determination  that  the  Commission  is  the  "franchising 
authority1'  for  rate  regulation  purposes,2  the  FCC  was  incorrect 
in  its  determination  and,  therefore,  the  Commission  should  allow 
local  governments  to  regulate  rates. 

10.  The  Commission  agrees  with  the  FCC  that,  under  current 
law,  the  Commission  is  the  governmental  entity  authorized  to 
regulate  rates  in  the  Commonwealth.   As  a  legal  matter,  the 
Commission  finds  this  to  be  an  appropriate  conclusion.   Beyond 
the  legal  matter,  however,  the  Commission  also  believes  that 
given  what  we  know  currently  of  the  requirements  for  implementing 
rate  regulations,  as  a  policy  matter,  this  is  consistent  with  the 
goal  of  minimizing  administrative  burdens.   Even  if  the 
Commission  believed  that  the  FCC  were  incorrect  in  its 
determination  that  the  Commission  is  the  entity  empowered  to 
regulate  rates  in  the  Commonwealth  of  Massachusetts,  the 
appropriate  vehicle  for  the  Commission  to  challenge  this 
determination  would  be  through  a  formal  proceeding  before  the 
FCC;  the  Commission  is  not  free  merely  to  ignore  the  FCC's 
determination . 

11.  Since  the  FCC  released  the  Report  and  Order  including 
its  determination  that  the  Commission  is  the  governmental  entity 
authorized  to  regulate  rates  in  the  Commonwealth,  the  Commission 
has  been  extremely  busy  preparing  to  effectively  execute  its 
responsibilities  under  the  1992  Cable  Act.   At  this  time,  we 


1  Boston,  at  p.  1;  Cole,  at  pp.  2-3;  Fray,  at  p.  1;  Lexington, 
at  p.  1;  MMA,  at  p.  1;  and  MassNATOA,  at  p.  1. 

See  Cable  Television  Act,  58  Fed.  Reg.  29,718  (1993)  at 
paragraph  17;  FCC  Report  and  Order  and  Further  Notice  of  Proposed 
Rulemaking,  MM  Docket  92-266  (Released  May  3,  1993)  (the  "Report 
and  Order") ,  at  Paragraphs  70-71. 


believe  that  it  would  be  a  great  disservice  to  Massachusetts 
cable  television  consumers  to  do  anything  other  than  proceed  as 
the  rate  regulating  body  in  the  Commonwealth.   However,  we 
recognize  the  strong  sentiment  expressed  by  several  communities 
of  the  desire  to  regulate  rates  for  basic  cable  service  and 
equipment  at  the  local  level.   Therefore,  in  this  Report  and 
Order  and  Further  Notice,  we  are  proposing  to  adopt  a  Pilot 
Program  which  would  allow  issuing  authorities  in  some 
communities,  pursuant  to  Commission  regulations,  to  regulate 
rates  for  basic  service  and  associated  equipment. 

12.  Indirectly  and  directly,  in  written  and  oral  comments, 
commenters3  have  opined  that  by  exerting  its  statutory  authority 
to  regulate  rates,  the  Commission  is  taking  from  local 
governments  authority  which  they  had  previously  experienced. 
Prior  to  1984,  the  Commission  regulated  rates  pursuant  to  a  two- 
step  process  whereby  the  local  governments  made  an  initial 
determination  and  the  Commission  reviewed  and  either  approved  or 
altered  the  local  government's  decision.   Ultimately,  however, 
even  under  that  process,  the  Commission  was  the  governmental 
entity  responsible  for  regulating  rates. 

13 .  The  proposed  regulations  do  not  and  could  not  change 
the  state  statute  which  delegates  rate  regulation  to  the 
Commission.4  The  Commission's  authorizing  statute  gives  it  broad 
authority  to  make  rules  and  regulations  regarding  the  rate 
regulation  process.   Warner  Cable  of  Mass.,  Inc.  v.  Community 
Antenna  Television  Comm'n.  372  Mass.  495,  362  N.E.2d  897  (1977). 
See  also  Grocery  Mfrs  of  Am. .  Inc.  v.  Dep't.  of  Pub.  Health.  379 
Mass.  70,  393  N.E.2d  881  (1979).   The  rules  we  adopt  today  are 
reasonable  and  within  the  scope  of  our  authority  under  M.G.L.  ch. 
166A. 

V.   Section  by  Section  Summaries 

Effective  Date,  207  CMR  6.11 

Change  in  Effective  Date 

14.  The  effective  date  of  this  regulation  has  been  changed 
from  October  1,  1993  to  October  8,  1993.   This  regulation  can 
only  become  effective  when  it  is  published  in  the  Massachusetts 
Register  pursuant  to  M.G.L.  ch.  30A,  S  6.   The  first  publication 


Kenney,  p.  1;  Loughnane,  oral  testimony,  August  18,  1993; 
Rutherford,  oral  testimony,  August  18,  1993;  and  Warner,  oral 
testimony,  August  17,  1993. 

4   M.G.L.  Ch.  166A,  §15  (1990). 


of  the  Massachusetts  Register  following  the  release  of  this 
Report  and  Order  and  Further  Notice  will  be  October  8#  1993. 
Therefore,  our  regulations  will  take  effect  on  that  date. 

15.  In  order  to  avoid  any  possible  confusion,  we  clarify 
that  this  effective  date  does  not  prevent  the  Commission  from 
requiring  a  cable  operator  to  make  refunds  to  subscribers  as  of 
September  1,  1993  (see  207  CMR  6.43).   September  1,  1993  is  the 
date  the  FCC  Rate  Regulations  became  effective,  and  the  date  in 
the  FCC  Rate  Regulations,  at  47  C.F.R.  §  76.942(c)(1),  as  amended 
by  58  Fed.  Reg.  46,736  (1993),  back  to  which  refunds  may  be 
ordered  by  a  "franchising  authority".   Under  those  Regulations, 
at  47  C.F.R.  S  76.910(e),  the  Commission  must  adopt  regulations 
"consistent  with  the  [FC^s]  regulations  concerning . the  basic 
service  tier  within  120  days  of  the  effective  date  of 
certification".  The  FCC1 s  Rate  Regulations  clearly  intend  that 
the  starting  point  for  refunds  is  September  1,  1993,  not  the  date 
the  Commission's  own  regulations  become  effective. 

Change  in  status  of  Cable  Operator,  207  CMR  6.23 

Issuing  Authority's  Role  in  Joint  Statement  that  Effective 
Competition  Exists 

16.  The  Lexington  Committee  has  recommended  that  the  joint 
statement  by  a  cable  operator  and  the  Commission  that  effective 
competition  exists,  as  provided  for  in  Section  6.23(2),  be 
expanded  to  include  the  participation  of  the  issuing  authority.5 
Because  of  its  direct  interest  and  local  knowledge  in  the 
determination  of  effective  competition,  we  have  added  the  issuing 
authority  to  the  parties  which  will  submit  the  joint  statement  to 
the  FCC. 

Commission  Regulation,  207  CMR  6.31 

Presumption  of  Rate  Regulation 

17.  Section  6.31(1)  of  the  proposed  regulations  states  that 
the  Commission  shall,  as  a  general  matter,  regulate  rates  at  the 
request  of  the  issuing  authority.   In  its  written  comments, 
MassNATOA  stated  that  "[i]n  previous  comments,  MassNATOA  urged 
the  Cable  Commission  to  make  a  presumption  that  municipalities 
wished  to  have  rates  regulated  unless  they  communicated  otherwise 
to  the  Cable  Commission.   Instead  the  Cable  Commission  requires 
Issuing  Authorities  to  write  to  the  Cable  Commission,  by 
certified  mail,  requiring  such  regulation.   It  is  clear  that  many 
communities  apparently  still  have  either  not  heard  of  this 


Lexington  Committee,  at  p.  1 


requirement  or  do  not  understand  it. 
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18.  As  has  been  entered  into  the  record  by  the  oral 
comments  of  Mr.  William  August,7  some  communities  may  realize 
benefits  by  delaying  the  date  of  rate  regulation  in  their 
communities.   Neither  the  Commission  nor  presumably  MassNATOA 
would  want  to  mistakenly  deny  an  issuing  authority  of  this 
option.   Therefore,  we  adopted  procedures  that  would  require 
written  notification  to  the  Commission  and  we  simplified  this 
process  by  mailing  a  sample  letter  of  request  to  each  issuing 
authority.   We  have  subsequently  sent  correspondence  to  make 
communities  aware  of  this  impending  decision  that  is  before  them. 

19.  The  Commission  notes  MassNATOA1 s  proposed  notification 
would  do  no  more  or  no  less  than  the  Commission's  in  avoiding  the 
circumstance  that  a  community  loses  or  misunderstands 
notification  from  the  Commission.   But  we  note  that  a  prime 
benefit  of  requiring  written  notification  is  that  we  will  be  able 
to  identify  those  who  have  not  specifically  acted  so  that  we  can 
then  contact  the  issuing  authority  to  ensure  that  they  are  aware 
of  the  need  to  make  a  decision  about  rate  regulation.   This 
process  ensures  that  we  do  not  inadvertently  supplant  our 
judgment  for  that  of  the  community  on  this  fundamental  question. 

Commission  Regulation  without  a  Prior  Request 

20.  In  Section  6.31(2)  of  the  proposed  regulations,  the 
Commission  stated  that  it  will  "regulate  basic  service  tier  and 
equipment  rates: 

(1)  At  the  request  of  the  issuing  authority;  or 

(2)  On  its  own  if  the  Commission  finds  such  regulation  to  be 
in  the  public  interest."  (Emphasis  added). 

21.  Newton  comments  that  if  the  Commission  elects  to 
regulate  rates  in  a  community  that  has  not  requested  Commission 
regulation,  a  provision  should  be  incorporated  into  the 
regulations  so  that  "at  a  minimum  the  issuing  authority  should  be 
notified  of  any  decision  by  the  Commission  to  regulate  absent  a 
request  to  regulate."8  The  Commission  agrees  with  the  Newton's 
position  and  we  have,  therefore,  -included  a  notice  provision  in 
this  section  of  our  rules. 


6   MassNATOA,  at  p.  2. 

August,  oral  testimony,  August  17,  1993 
8   Newton,  at  p.  1. 


Notification  of  Basic  Service  Tier 
Availability ,  207  CMR  6.32 

Buy- through  Notice 

22.  In  response  to  the  proposed  regulations  described  in 
Section  6.32,  Mr.  Thomas  P.  Cohan  for  the  City  of  Boston  comments 
that  "[t]he  City  concurs  with  the  Commission's  list  of  three 
items  which  must  be  included  in  that  written  notice  to 
subscribers,  with  one  exception.   The  City  believes  the  written 
notice  should  also  include  the  fact  that  the  basic  tier,  as 
described  in  the  notice,  is  the  only  tier  one  must  subscribe  to 
in  order  to  purchase  premium  and  stand-alone  channels."9 

23.  The  Commission  agrees  that  the  significant  new  buy- 
through  rights  available  to  consumers  are  meaningless  unless  full 
notification  is  given  to  each  subscriber,  and  we  share  Boston's 
desire  to  ensure  consumer  awareness.   It  is,  in  fact,  our 
interpretation  that  existing  Commission  regulations  require 
subscriber  notification  regarding  buy-through  rights.   (See  207 
CMR  10.00).   However,  further  definition  of  this  requirement  will 
clarify  our  interpretation  to  better  ensure  compliance. 
Therefore,  we  have  made  corresponding  changes  to  207  CMR  6.32  and 
10.02(4)  to  ensure  awareness  of  this  provision. 

Statements  of  Clarification  by  Issuing  Authorities, 

207  CMR  6.36 

Time  Periods  for  Submission 

24.  The  Commission's  proposed  regulations  concerning 
Statements  of  Clarification  provided  that  the  issuing  authority 
would  file  the  Statement  of  Clarification  within  15  days  from  an 
operator's  rate  filing  and  in  the  event  that  an  additional  15  day 
period  of  review  was  required,  itr  would: ~have~to~  notify  the 
Commission  by  the  15th  day  of  this  need  for  additional  time. 

25.  A  number  of  commenters10  stated  that  the  15  day  period 
was  insufficient  for  local  governments,  and  called  on  the 
Commission  to  adopt  a  30  day  period.   Representative  of  these 
comments  was  the  statement  of  MMA  that  "[t]he  fifteen  (15)  day 
requirement  for  issuing  authorities  to  file  their  written 


y     Boston,  at  p.  4. 

10  Boston,  at  p.  5;  Bussgang,  August  17,  1993,  at  p.  2; 
Danvers,  at  p.  1;  Falmouth,  at  page  1;  Fray,  at  p.  1;  MassNATOA,  at 
p.  2;  MMA  at  p.  2,  and  Murphy,  at  p.  2.  Barnstable  varies  from 
other  local  government  commenters  by  stating  that  "[a]  minimum  of 
45  days  is  necessary  and  reasonable  for  response  from  local 
authorities. M 


statement  of  clarification  after  the  cable  operator  has  filed  its 
rate  schedule  is  unrealistic.   If  the  Commission  wishes  to 
promote  'localism'  it  would  consider  extending  the  time  frame  to 
thirty  (30)  days,  thereby  enabling  the  cable  advisory  committee 
to  meet,  and  subsequently  offer  its  recommendations  to  the 
issuing  authority  for  their  consideration  and  response.   The  MMA 
feels  that  a  thirty  (30)  day  time-frame  is  suitable,  as  many 
cable  advisory  committees  meet  once  a  month,  while  many 
selectboards  and  city  councils  meet  only  twice  monthly."11 

26.  After  hearing  and. reading  the  comments  of  local 
governments,  the  Commission  has  decided  to  eliminate  the  15  day 
notice/ 15  day  extension  periods  outlined  in  the  proposed 
regulations,  in  favor  of  an  automatic  30  day  period,  without 
extension,  as  requested  by  MMA  and  others.   Given  the  strong 
sentiment  that  we  heard  from  local  governments,  we  believe  that 
the  30  day  period  will  provide  an  opportunity  for  issuing 
authorities  to  submit,  and  the  Commission  to  receive,  more 
meaningful  information. 

Procedural  Status 

27.  A  second  question  dealing  with  the  Statement  of 
Clarification  pertains  to  the  procedural  weight  and  relevance 
given  to  it.   This  question  was  specifically  raised  by  Mr. 
William  August  in  his  oral  testimony,  and  was  raised  by  MassNATOA 
in  its  written  comments.12 

28.  We  address  this  question  by  first  clarifying  that  a 
Statement  of  Clarification  will  become  part  of  the  record.   As 
part  of  the  record,  parties  will  have  the  opportunity  to  obtain 
and  examine  a  Statement  of  Clarification.   Second,  our 
regulations  require  that  an  issuing  authority  serve  a  copy  of  its 
Statement  of  Clarification  on  the  relevant  cable  operator ( s) .  A 
cable  operator  has  an  opportunity  to- respond  -in-  writing  to  the 
Statement  of  Clarification  within  a  15  day  period.   Third,  any 
party  to  the  rate  proceeding  will  have  the  opportunity,  at  a 
public  hearing,  to  cross-examine  the  issuing  authority  and  the 
cable  operator  regarding  a  Statement  of  Clarification  or  a  cable 
operator's  written  response  to  a  Statement  of  Clarification.   For 
a  further  discussion  of  the  weight  any  evidence  is  given,  see 
Paragraph  90  below  and  proposed  regulations  6.38(d)  and  6.38(h). 


11  MMA,  at  p.  2. 

12  August,  oral  testimony,  August  17,  1993;  MassNATOA,  at  p 
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Hearing  and  Notice  Requirements,  207  CHR  6.37 
Public  Hearings 

29.  Section  6.37(1)  of  the  proposed  regulation  states  that 
w [f]or  purposes  of  initial  rate  regulation,  the  Commission  shall 
conduct  public  hearings  at  the  Commissions  principal  office  or 
at  another  site  as  it  may  designate." 

30.  Local  government  commenters  have  stated  that  this 
provision  will  result  in  a  lost  opportunity  for  citizen  and  local 
government  participation  in  the  rate  hearings.13  Representative 
of  comments  from  local  governments,  MassNATOA  stated  that 
M[u]nfortunately,  these  hearings  apparently  will  be  conducted  at 
the  Cable  Commission's  downtown  Boston  office,  or  perhaps  another 
regional  site  such  as  Springfield  or  Cape  Cod.   Such  locations 
make  it  very  difficult,  if  not  virtually  impossible,  for 
municipal  representatives  to  attend  and  participate  in  any 
meaningful  way."14 

31.  As  we  stated  in  the  proposed  regulations,  the  FCC,  in 
its  Report  and  Order,  does  not  require  public  hearings. 
Benchmark  determinations,  which  are  largely  an  administrative 
exercise,  dictate  the  prescription  of  rates  based  on  formulas  and 
procedures.   The  Commission  extensively  considered  the  practical 
utility  of  separate  hearings  in  each  community.   Additionally,  a 
discussion  of  this  issue  took  place  at  the  Springfield  public 
hearing  during  the  testimony  of  Mr.  David  Pandolfi  of  West 
Springfield.   Mr.  Pandolfi,  in  his  oral  comments  to  the 
Commission,  stated  that  citizens  need  the  opportunity  to  voice 
their  concerns  to  the  Commission.   He  stated,  however,  that  he 
believes  that  subscribers  have  general  concerns,  not  community 
specific  concerns  or  concerns  about  the  specific  computation  of 
formulas.   The  Commission  agrees  withMr.  Pandolfi* s  observation 
that  regional  open  meetings  to  discuss  the  process  and  the  effect 
of  rate  regulation  would  be  beneficial.   The  Commission  will, 
therefore,  be  scheduling  this  type  of  meeting  in  the  communities 
of  Pittsfield,  Northampton,  Worcester,  Bourne,  Boston,  and  " 
Peabody.   In  addition,  where  called  upon  and  in  the  public 
interest  we  will  conduct  public  meetings  for  a  community  or  group 


13  See,  Boston,  at  p.  5;  Falmouth,  at  p.  1;  Four-Town  Cable 
Committee,  at  p.  1;  Lexington  Committee,  at  p.  2;  MassNATOA,  at  p. 
2;  Newton,  at  p.  2;  and  Pittsfield,  at  p.  2.  In  addition,  Danvers, 
at  p.  1,  states  that  evening  meetings  should  be  conducted. 
Barnstable,  at  p.  3,  and  Murphy,  at  p.  1,  suggest  that  local 
meetings  should  be  conducted  upon  petition. 


14 


MassNATOA,  at  pp.  2-3. 


of  communities. 

32.  Yet  while  the  Commission  goes  on  record  as  having 
continuing  questions  about  the  administrative  practicality  of 
separate  public  hearings  in  each  community  for  benchmark 
determinations  (as  opposed  to  cost-of -service  determinations, 
which  we  consider  to  be  a  separate  question) ,  we  are  reluctant  to 
draw  a  conclusion  on  this  matter  having  not  yet  experienced  the 
benchmark  rate  determination  process.   We  are  likewise  reluctant 
to  accept  the  conclusions  of  other  parties,  supportive  or  not 
supportive  of  local  public  hearings,  given  that  no  party  has 
working  experience  with  the  FCC's  benchmark  approach  and  the 
impact  of  local  input  in  developing  these  computations. 

33.  Given  the  significant  weight  that  the  Commission  places 
on  local  input  and  the  opportunity  for  local  citizen  involvement, 
and  given  the  absence  of  a  guiding  history  with  this  question,  we 
find  ourselves  uncomfortable  in  eliminating  the  use  of  local 
hearings.   As  a  result,  this  question,  as  much  as  any  other,  has 
led  the  Commission  to  adopt  its  Pilot  Program  for  local 
regulation.   See  Paragraphs  69-77  and  95-109  below.   However,  we 
believe  that  it  is  administratively  impractical  for  the 
Commission  to  conduct  local  hearings  in  each  franchise  area.   By 
incorporating  a  local  public  hearing  requirement  into  our  Pilot 
Program,  we  believe  that  we  can  further  study  this  question  with 
the  benefit  of  a  factual  record  that  will  assist  us  in  addressing 
this  question  in  the  future. 

Representations 

34.  In  the  proposed  regulation,  the  Commission  required 
notices  of  appearance  for  representatives  of  parties  at  rate 
hearings.   Forms  of  notice  of  appearances  were  provided  as 
Appendixes  1  and  2.  Written  comments  by  Boston,  MassNATOA,  and 
MMA  reveal  that  it  was  unclear  when  "and"  how  -the--  forms  are  to  be 
used.15 

35.  A  notice  of  appearance  simply  verifies  that  a  person 
representing  a  party,  such  as  an  issuing  authority,  a  cable 
operator,  or  an  interested  organization,  has  in  fact  been 
authorized  to  appear  by  that  party.   Upon  reconsideration,  and  in 
addition  to  substantially  revising  Appendixes  1  and  2,  we  have 
decided  to  provide  a  simpler  alternative  to  Appendixes  1  and  2. 
(Appendixes  1  and  2  have  also  been  substantially  revised.) 

A  party  may  prepare  an  official  signed  letter  showing  that  the 
representative  has  been  duly  authorized  to  appear  on  the  party's 
behalf. 


15   Boston,  at  p.  6;  MassNATOA,  at  p.  3;  and  MMA,  at  p.  2 
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Rights  of  Parties  in  the  Ratemaking  Process 

36.  Many  commenters16  have  expressed  concern  and  interest 
regarding  the  technical  procedures  the  Commission  will  follow  in 
conducting  its  rate  regulation  proceedings,  and  what  exactly  the 
proposed  regulations  mean  when  they  state  in  6.37(5)  that  "[a]ny 
issuing  authority  whose  cable  operator  is  subject  to  a  rate 
regulation  proceeding  shall  be  a  party  as  of  right  in  the 
proceeding  .  .  .  . M   (Emphasis  added.) 

37.  Therefore,  and  consistent  with  the  proposed  regulations 
that  issuing  authorities  are  parties  as  of  right  in  rate 
regulation  proceedings,  the  Commission,  as  part  of  its  Further 
Notice  of  Proposed  Rulemaking,  proposes  to  adopt  regulations 
aimed  at  clarifying  these  procedures.   More  specifically,  the 
Commission  is  proposing  to  adopt  regulations  based  on  the 
Executive  Office  for  Administration  and  Financed  Regulations  at 
801  CMR  1.01  ("A&F  Regulations"). 

38.  For  now,  these  regulations  will  include  provisions 
regarding  discovery,  including  requests  for  documents  and 
interrogatories;  as  well  as  provisions  concerning  intervention 
and  participation,  hearings,  conferences,  evidence  and  briefs. 
By  proposing  these  regulations,  the  Commission  has  further 
indicated  the  role  it  anticipates  local  governments  to  play  in 
the  rate  regulation  process. 

39.  Although  we  felt  it  necessary  to  include  these 
provisions  as  part  of  the  Report  and  Order  and  Further  Notice,  we 
do  so  somewhat  reluctantly.   We  had  initially  hoped  not  to  have 
to  include  these  provisions  immediately  for  several  reasons: 

(1)  as  is  mentioned  above,  we  believe  that,  to  some  extent,  the 
ratemaking  process  under  the  federal  guidelines  is  an  unknown 
process,  and  (2)  we  are  reluctant  to  establish  a  process  which  is 
so  heavily  procedural  that  it  deters  participation  by  lay  people. 
We  seek  comments  on  our  proposed  regulations  and  especially  seek 
suggestions  that  would  simplify  procedures  while  protecting 
parties '  rights . 

Transcripts 

40.  Many  commenters17  objected  to  the  Commission's  proposal 
concerning  transcripts  of  public  hearings.  Under  that  proposal, 
it  was  assumed  that  the  Commission  would  usually  request  a 


16  Barnstable,  at  p.  3;  Cole,  at  p.  4;  Falmouth,  at  p.  1; 
Horton,  at  p.  11;  and  MassNATOA,  at  p.  3. 

17  Barnstable,  at  p.  3;  Boston,  at  p.  6;  Horton,  at  p.  11; 
Lexington  Committee,  at  p.  2;  MassNATOA,  at  p.  3;  MMA,  at  p.  2;  and 
Newton,  at  p.  2. 
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transcript.   The  cable  operator  would  pay  for  the  transcript;  a 
free  copy  would  be  provided  to  the  Commission,  but  all  other 
parties  would  have  to  pay  for  their  copies.   The  commenters  all 
felt  that  the  issuing  authorities  should  also  receive  a  free 
transcript. 

41.  Upon  reviewing  the  record,  and  upon  further 
consideration  of  its  own  need  for  transcripts,  the  Commission  has 
concluded  that  it  will  not  request  transcripts  of  public 
hearings,  but  will  rely  upon  its  traditional  system  of 
audiotaping.   Should  any  party  request  an  audiotape  of  a  hearing, 
we  will  send  that  party  a  copy  of  the  Commissions  audiotape  so 
the  requesting  party  can  duplicate  a  copy  for  its  own  use. 
Because  the  public  hearing  is  an  open  meeting,  any  party  may  make 
its  own  audiotape  or  videotape  of  the  meeting. 

42.  However,  although  the  Commission  will  not  require  the 
cable  operator  to  have  a  transcript  of  each  hearing  prepared  for 
the  Commission,  we  do  not  wish  to  foreclose  any  party  from 
obtaining  a  transcript.  The  Commission's  only  role  will  be  to 
receive  seven  days  prior  notice  that  a  transcript  will  be 
prepared;  such  notice  will  assist  the  Commission  in  setting  up 
the  hearing  room.   The  party  arranging  for  the  taking  of  the 
transcript  will  pay  the  court  reporter.   The  party  must  also 
arrange  for  the  issuing  authority  and  the  Commission  to  receive  a 
free  copy  of  the  transcript.   If  the  issuing  authority  itself 
arranges  for  a  transcript,  its  transcript  will  be  paid  for  by  the 
cable  operator.  We  have  rewritten  207  CMR  6.37(6)  accordingly. 

(207  CMR  6.38  Reserved) 

43.  As  described  in  paragraphs  36  through  39  above,  the 
Commission  is  instituting  a  Further  Notice  of  Proposed  Rulemaking 
in  order  to  adopt  certain  procedural  regulations.   The  proposed 
section,  after  promulgation,  will  be  most  suitably  numbered  207 
CMR  6.38.   This  number  is  therefore  reserved.   Accordingly, 
Sections  207  CMR  6.38  to  207  CMR  6.43  in  our  proposed  regulations 
have  been  renumbered. 

Written  Decisions,  207  CMR  6.39 

Written  Decisions 

44.  In  Paragraph  50  of  the  Notice  and  Section  6.38  of  the 
proposed  regulations  (now  renumbered  6.39),  the  Commission 
explained  when  it  would  be  required  to  issue  a  written  decision 
in  a  ratemaking  proceeding.   In  addition,  in  the  proposed 
regulations,  the  Commission  identified  a  process  for  public 
notice  of  this  decision. 

45.  In  its  written  comments,  MMA  suggested  that  written 
decisions  should  also  be  distributed  to  the  issuing  authority 
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when  the  public  notice  is  given.18  The  Commission  concurs  with 
MMA  on  this  point,  and  therefore  will  adopt  a  final  regulation 
which  requires  the  Commission  to  send  a  copy  of  its  written 
decision  not  only  to  the  cable  operator,  but  also  to  the  relevant 
issuing  authority. 

Proprietary  Information,  207  CMR  6.40 

46.  Many  commenters  representing  municipalities19  have 
expressed  the  need  for  issuing  authorities  to  have  the  same 
access  to  proprietary  information  as  does  the  Commission.  We 
believe  that  it  is  important  in  the  ratemaking  process  for 
issuing  authorities  to  have  access  to  all  relevant  information. 
We  have  amended  the  regulation  accordingly  to  provide  issuing 
authorities  with  access  to  proprietary  information,  to  the 
fullest  extent  possible  under  federal  and  state  laws  and 
regulations. 

47.  However,  the  fact  that  information  is  proprietary  does 
not  mean  that  it  is  automatically  confidential.   It  will  be 
helpful  here  to  quote  from  the  FCC's  Synopsis  of  the  Report  and 
Order:20  "Pursuant  to  the  new  rules,  [rate  regulating] 
authorities  have  the  right  to  collect  information,  including 
proprietary  information,  to  make  a  rate  determination  .... 
The  [FCC]  will  require,  to  protect  the  confidentiality  of  certain 
business  information,  that  the  [rate  regulating]  authorities 
apply  the  same  procedures  that  the  [FCC]  will  apply  regarding 
information  submitted  to  the  [FCC]  in  the  cable  programming 
services  complaint  process." 

48.  But  what  procedures  will  the  FCC  apply  to  proprietary 
information  received  with  respect  to  cable  programming  rate 
complaints?  The  Synopsis  states:21  "The  [FCC]  will  use  its 
existing  rules  and  procedures  regarding  proprietary  information 
submitted  in  the  cable  programming  service" complaint  process. 
Such  information  will  be  considered  routinely  available  for 
public  inspection  absent  a  cable  operator's  request  for 
confidential  treatment  pursuant  to  47  CFR  0.459."  (Emphasis 
added) .   The  Commission  anticipates  following  these  procedures  as 
outlined  by  the  FCC. 


18 


MMA,  at  p.  3. 


19  Barnstable,  at  p.  3;  Boston,  at  p.  5;  Burlington,  at  p.  1; 
Bussgang,  August  27  Comments,  at  p.  1;  Four-Town  Committee,  at  p. 
1;  MassNATOA,  at  p.  4;  and  MMA,  at  p.  3. 

20  58  Fed.  Reg.  29,740  (1993),  at  Paragraph  41. 

21  58  Fed.  Reg.  29,746  (1993),  at  Paragraph  101. 
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Appeals,  207  CHR  6.44 

49.  A  number  of  commenters22  have  observed  that  the 
Commission's  proposed  regulations  specify  that  appeals  can  be 
taken  either  to  the  FCC  or  to  the  Massachusetts  Superior  Court 
for  Suffolk  County,  and  that  this  provision  appears  to  conflict 
with  the  FCC's  Rate  Regulations  at  47  C.F.R.  S  76.944(a).   The 
FCC's  regulation  provides  that  appeals  involving  whether  the 
Commission  has  acted  consistently  with  the  1992  Cable  Act  and  the 
FCC's  rate  regulation  procedures  may  only  be  heard  by  the  FCC, 
and  that  appeals  that  do  not  involve  these  matters  may  be  heard 
by  state  or  local  courts.  The  Commission's  language  was  intended 
to  supplement  the  FCC  regulation  merely  by  specifying  that 
appeals  that  are  not  heard  by  the  FCC  pursuant  to  47  C.F.R.  § 
76.944  may  be  heard  by  Suffolk  Superior  Court  pursuant  to  M.G.L. 
ch.  166A,  S15.  We  have  revised  our  regulation  to  clarify  our 
intent . 

Standard  Complaint  Form:  Other  Filing  Requirements, 

207  CHR  6.62 

Cable  Programming  Services  Regulation 

50.  In  response  to  proposed  Section  6.62,  dealing  with  FCC 
Form  329,  Boston  has  stated  that  "it  .  .  .  does  not  believe  that 
there  is  any  role  for  the  Commission  to  play  in  [the]  complaint 
process  regarding  cable  programming  services."23  In  related 
comments  Boston  states  that  the  Commission  should  institute  a 
toll  free  telephone  number  to  "be  printed  along  with  the 
Commission's  name  and  address  on  every  cable  subscriber's  monthly 
bill."24  Boston  comes  to  this  conclusion  as  "[t]he  City  believes 
it  was  the  FCC's  intent,  in  requiring  that  the  franchising 
authority's  name  and  address  be  printed  on  all  subscriber  bills, 
to  ensure  that  subscribers  know  how  to  contact  the  franchising 
authority  for  the  purpose  of  seeking  information  and/or 
registering  complaints  about  basic  service  rates  and  cable 
programming  services."25 

51.  These  comments  raise  questions  that  require 
clarification.   We  believe  that  the  following  will  provide  an 
understanding  of  the  Commission's  rationale  on  these  matters. 


Bussgang,  August  27,  1993,  at  p.  1;  Continental,  at  p.  8; 
Lexington  Committee,  at  p.  2;  and  MassNATOA,  at  p.  4. 

23  Boston,  at  p.  7. 

24  Ibid. 

25  Ibid. 
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52.  The  FCC  has  stated  that  it  will  "require  the  [cable 
programming  services]  complainant  to  supply  certain  readily 
available  factual  information  that  we  consider  necessary  to 
adjudicate  any  complaint."26  It  also  states  that  " [c]omplaints 
that  fail  initially  to  meet  the  minimum  showing  requirement 
described  above  will  be  dismissed  without  prejudice.   [T]he 
complainant  will  have  an  additional  30  days  from  the  date  of  the 
[FCC*s]  notice  to  file  a  corrected  complaint.   If  the  corrected 
complaint  fails  for  a  second  time  to  meet  the  minimum  showing 
described  above,  the  [FCC]  will  dismiss  it  with  prejudice.  .  . 
%«27  Further,  the  complainant  must  complete  the  standardized  FCC 
Form  329,  which  among  other  questions,  asks  the  complainant  to 
enter  "the  name  and  address  of  the  relevant  franchising  authority 

«28 

•     •     •     • 

53.  Because  the  Commission  has  filed,  consistent  with  the 
FCC's  Report  and  Order,  as  the  Commonwealth's  franchising 
authority  for  the  purpose  of  basic  service  and  rate  regulation, 
we  believe  that  complainants  should  use  our  name  so  as  to  ensure 
that  its  FCC  Form  329  filing  is  correctly  completed. 

54.  The  Commission  has  written  its  regulations  with  respect 
to  cable  programming  services  so  as  to  increase  the  likelihood 
that  there  are  accurate  and  complete  complainant  filings.   The 
Commission  considers  its  role  with  respect  to  cable  programming 
service  complaints  as  (1)  that  of  a  potential  complainant,  and 
(2)  a  provider  of  assistance  to  potential  complainants. 

55.  The  Commission  believes  that  many  local  issuing 
authorities  may  take  an  active  role  in  filing  FCC  Form  329 
complaints,  and  we  encourage  them  in  this  activity.   We  also 
encourage  issuing  authorities  to  take  on  the  role  of  providing 
coordination  assistance  to  subscribers  seeking  to  file 
complaints. 

56.  The  Commission  believes  that  whichever  entity  regulates 
rates,  this  notice  should  indicate  to  subscribers  the  entity  that 
is  responsible  for  implementing  FCC  rate  regulation  in  their 
community.   As  the  Commission  is  considered  the  basic  service 
tier  rate  regulator  for  Massachusetts  communities,  it  appears 
consistent  to  list  its  name  and  address  on  subscribers1  bills. 

57.  Lastly,  we  note  that  in  the  past  the  Commission  has 
submitted  legislation  to  install  1-800  service  for  subscriber 
access  to  the  Commission;  this  legislation  has  not  been  signed 


26  Report  and  Order,  at  Paragraph  338 
Report  and  Order,  at  Paragraph  339 
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Report  and  Order,  at  Paragraph  341 
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into  law.   Yet  given  the  apparent  interest  in  this  issue,  we  will 
consider  refiling  this  bill  in  the  next  legislative  session 

Subscribers*  Bills,  207  CHR  6.63 

58.  In  Section  6.63  of  the  proposed  regulations,  the 
Commission  proposed  that  the  Commission's  name  and  address  appear 
on  all  subscriber  bills  accompanied  by  the  following  language: 
M[f]or  purposes  of  completing  FCC  Form  329,  item  2,  please  use 
the  following  name  and  address".  We  believe  that  because  we  are 
the  franchising  authority  for  rate  regulation  purposes,  this  is 
appropriate  information  for  all  subscribers  to  have.   In 
addition,  regarding  the  community  unit  identifier,  we  had 
proposed  that  cable  operators  include  the  language  "  [w] hen 
completing  FCC  Form  329,  item  3,  please  enter  [the  cable 
operator's  community  unit  identifier]  as  the  FCC  community  unit 
identifier  for  the  cable  system." 

59.  We  are  concerned  that,  with  increasing  itemization  on 
subscriber  bills,  space  on  the  bills  may  be  scarce.29  Therefore, 
although  we  retain  the  requirement  that  the  Commission's  name  and 
address  appear  on  each  bill  along  with  the  community  unit 
identifier,  we  have  adopted  final  regulations  which  eliminate  the 
requirement  that  the  cable  operator  print  any  other  message 
regarding  this  information. 

Limitation  on  Filing  a  Complaint,  207  CHR  6.64 

60.  This  section  has  had  a  minor  revision,  in  order  to 
conform  to  an  amendment  made  by  the  FCC  to  its  equivalent 
section,  47  CFR  S  76.953.  A  complaint  regarding  a  rate  for  cable 
programming  services  or  associated  equipment  in  effect  on 
September  1,  1993  must  be  filed  with  the  FCC  by  February  28, 
1994,  not  March  1,  1994. 

Charges  for  customer  Changes,  207  CHR  6.81 

61.  MassNATOA  has  questioned  this  proposed  section, 
noting  that  it  does  not  contain  the  FCC's  belief  that  $2.00  is  an 
appropriate  nominal  fee  for  addressable  changes  in  service.30 
However,  the  FCC  did  not  mention  this  $2.00  fee  in  its  actual 
regulation,  47  CFR  §  76.980,  but  only  in  its  Synopsis.31 

62.  MassNATOA  questioned  the  Commission's  provision  at 
Section  6.81(4),  permitting  higher  charges  for  subscribers  who 


29  See,  Continental,  at  p.  9. 

30  MassNATOA,  at  p.  4. 

31  58  Fed.  Reg.  29,745  (1993),  at  Paragraph  89 
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change  service  tiers  more  than  twice  in  a  12 -month  period,  except 
for  changes  in  price  or  channel  line-up.32  However,  the 
Commission  has  adopted  language  in  its  regulations  which  follows 
the  FCC's  language  in  47  CFR  S  76.980(d). 

Waiver  of  Rules,  207  CHR  6.85 

Utilization  of  General  Waivers 

63.  Section  6.85  of  the  Commissions  proposed  regulations 
includes  a  general  waiver  provision  that  allows  the  Commission  to 
deviate  from  its  rate  regulations  by  issuing  a  waiver  w[w]here 
good  cause  appears  ...  to  the  extent  that  [the]  waiver  is 
consistent  with  state  and  federal  law,  and  serves-the  public 
interest . M 

64.  MMA,  in  its  written  comments,  objects  to  the  use  of  a 
general  waiver  stating  that  this  provision  M[a]llow[s]  the 
Commission  to  grant  itself  a  waiver  when  it  deems  appropriate 
[which]  clearly  circumvents  the  process  intended  by  the  state  and 
federal  law."33 

65.  The  Commission  notes  that  the  waiver  language  of 
Section  6.85  requires  the  Commission  to  grant  waivers  only  to  the 
extent  allowable  by  state  and  federal  law.   We  also  note  that 
this  waiver  language  is  common  to  other  general  waiver  authority 
given  to  the  Commission  in  various  sections  of  its  regulations, 
and  is  within  the  authority  granted  to  the  Commission  under  state 
law.   Therefore,  we  retain  use  of  the  general  waiver  provision. 

Waiver  Notice 

66.  Newton,  in  its  comments,  states  that  M[t]he  issuing 
authority  should  be  notified  in  advance  if  the  Commission  intends 
to  issue  a  waiver  to  a  cable  operator~under"[Section  6.85]. w34 
The  Commission  concurs  with  Newton,  and  so  we  have  incorporated 
language  into  our  rules  that  requires  the  Commission  to  provide 
notice  to  both  the  relevant  issuing  authority  and  cable  operator 
prior  to  Commission  exercise  of  this  waiver  provision.   Notice 
will  be  given  to  both  the  relevant  issuing  authority  and  the 
cable  operator  regardless  of  which  party  sought  the  waiver; 
notice  will  also  be  given  to  both  parties  in  the  event  that  the 
Commission  issues  a  waiver  on  its  own  initiative. 


32 


MassNATOA,  at.  p.  4. 


33   MMA,  at  p.  3.    Horton,  at  p.  12,  raised  a  similar 
objection. 


34  Newton,  at  p.  2. 
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Notification  of  Rates,  207  CHR  10.02(6) 

Notification  of  Commercial  Rates 

67.  The  Commission's  current  regulations  require  that  "[a] 
copy  of  the  cable  operator's  programming  services,  rates  and 
charges  shall  be  filed  by  March  15th  of  each  year  with  the 
Commission,  the  issuing  authority  and  the  company's  local  office 
where  it  shall  be  made  available  for  public  inspection."   207  CMR 
10.02(6).   In  addition,  the  regulations  require  that  "[t]hirty 
days  prior  to  implementing  an  increase  in  one  if  its  rates  or 
charges  or  a  substantial  change  in  the  number  or  type  of 
programming  services,  the  cable  operator  shall  notify,  in 
writing,  the  Commission,  the  issuing  authority  and  all  affected 
subscribers  of  the  change  and  include  a  description  of  the 
increased  rate  or  charge.   The  notice  shall  list  the  old  and  new 
rate  or  charge  and,  if  applicable,  the  old  and  new  programming 
services  provided."   207  CMR  10.02(5). 

68.  In  written  comments,  Dr.  Julian  Bussgang  of  the 
Lexington  Cable  Advisory  Committee  suggested  that  cable  operators 
should  be  required  to  disclose  their  commercial  as  well  as 
residential  rates.35  The  Commission  agrees  that  cable  operators 
should  disclose  any  and  all  commercial  rates  on  their  rate  cards 
filed  annually  with  the  Commission,  the  issuing  authority  and  the 
company's  local  office.   In  addition,  cable  operators  should  send 
commercial  subscribers,  the  issuing  authority  and  the  Commission 
notice  of  rate  increases  thirty  days  prior  to  implementing  any 
rate  increase.   We  believe  that  this  result  is  required  by  the 
regulations  currently  in  place;  the  current  regulations  do  not 
exempt  commercial  rates  from  their  disclosure  and  notification 
requirements . 

VI.   Pilot  Program 

General  Discussion 

69.  A  central  issue  of  this  Report  and  Order  and  Further 
Notice  is  the  question  of  the  level  of  localism  incorporated  into 
Commission  rules  for  benchmark  determinations.   In  the  Notice,  we 
tentatively  concluded  that  "the  Commission's  rules  for  benchmark 
analyses  will  not  incorporate  a  two-step  process,  and  we  await 
the  FCC's  cost-of -service  rules  before  making  a  final 
determination  as  to  the  appropriateness  of  the  two-step  process 
for  cost-of -service  determinations."  (Notice,  Paragraph  16) .^ 


35 


Bussgang,  at  p.  1. 


36  As  the  FCC  has  yet  to  release  its  cost-of -service 
regulations,  we  will  continue  to  defer  judgement  in  determining  the 
usefulness   of   the   two-step   process   for   this   type   of   rate 
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Significantly,  the  record  before  us  shows  considerable  local 
government  objection  to  the  Commission's  tentative  conclusion  not 
to  incorporate  the  two-step  process. 

70.  While  we  remain  concerned  about  the  consequences  of  the 
waiver  process  proposed  by  local  governments,  we  have  always 
considered  this  to  be  a  legitimate  position  worthy  of  continued 
consideration.   Although  commenters  have  not  provided  any 
evidence  that  would  fully  move  the  Commission  from  its  tentative 
conclusion,  they  are  accurate  in  pointing  out  that  our  tentative 
conclusion  is  largely  based  on  a  history  of  previous  Commissions 
that  may,  or  may  not,  provide  a  parallel  to  the  ratemaking 
process  before  us. 

71.  In  considering  the  question  of  local  regulation,  the 
Commission  has  carefully  reflected  on  the  fact  that  previous 
Commissions  actively  sought  alternative  regulatory  structures. 
In  view  of  the  record  before  us,  we  are  not  fully  confidant  that 
we  will  be  able  to  resolve  this  dilemma  created  by  the 
conflicting  policy  goals  of  promoting  localism  on  the  one  hand, 
and  reducing  administrative  burdens  and  developing  a  uniform 
approach  to  rate  regulation  on  the  other. 

72.  This  Commission  has  said,  in  its  Notice  and  in  public 
hearings,  that  localism  is  a  core  value  of  the  Commission.   While 
localism  is  a  core  value,  it  is  not  the  only  value  that  affects 
the  way  cable  is  regulated  in  Massachusetts.   Massachusetts' 
companion  role  of  split  cable  jurisdiction  is  based  on  the 
assumption  that  some  functions  are  best  served  at  the  local 
level,  while  others  are  best  served  at  the  state  level.   This 
regulatory  structure  purports  that  the  value  of  localism  must  be 
viewed  in  balance  with  statewide  uniformity,  where  desirable; 
regulatory  predictability,  where  in  the  public  interest;  and 
reduced  regulatory  costs  to  subscribers  and  industry  alike,  where 
reasonable.  .......   

73.  This  Commission  expects  that  we,  just  as  past 
Commissions,  will  continue  to  struggle  with  these  conflicting 
values  and  conflicting  policy  goals  as  we  move  forward  with  rate 
regulation.  Given  the  possibility  that  this  difficult  issue  may 
require  future  reconsideration  of  our  approach,  and  given  the 
record  of  some  local  governments  that  believe  that  the  Commission 
is  not  giving  sufficient  weight  to  localism,  the  Commission 
proposes  to  incorporate  a  Pilot  Program  into  our  regulations  so 
as  to  create  a  record  reflecting  actual  experience  which  will 
allow  us  to  better  make  a  policy  decision  on  this  issue. 

74.  The  concept  of  a  Pilot  Program  was  introduced  to  the 
Commission  by  Mr.  Howard  Horton  during  the  Barnstable  public 


regulation. 
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hearing,  as  well  as  in  his  written  testimony.   The  Commission  has 
carefully  considered  this  approach  and  we  have  determined  that  it 
will  provide  the  Commission  and  local  governments  with  an 
opportunity  to  address  this  issue  with  the  benefit  of  developing 
a  record  based  on  actual  experience  with  the  federally  mandated 
rate  regulation  system. 

Goals  of  the  Pilot  Program 

75.   The  Pilot  Program  is  intended  to  provide  the  Commission 
and  issuing  authorities  with  a  record  that  will  assist  in  the 
determination  of  the  best  way  to  proceed  in  the  future  with  rate 
regulation  in  those  communities  that  wish  to  regulate  rates  at 
the  local  level.  A  primary  goal  of  the  Pilot  Program  is _ to 
determine  whether  or  not  local  regulation  could  be  a  productive, 
equitable  and  efficient  process.   Specifically,  we  are  interested 
in  determining: 

1)  the  extent  to  which  local  governments  are  able  to 
conduct  benchmark  rate  determinations  within  reasonable 
time  frames; 

2)  the  benefits  of  additional  subscriber  input  (if  any) 
that  may  be  generated  by  having  local  rate 
determinations ; 

3)  the  extent  to  which  criteria  can  be  established  to 
predict  the  ability  of  local  governments  to  conduct 
benchmark  rate  regulation; 

4)  the  extent  to  which  there  are  additional  costs  or 
savings  and/ or  administrative  burdens  associated  with 
decentralized  rate  determinations;  and 

5)  the  level  of  subscriber  satisfaction  With  local  rather 
than  state  rate  determinations. 


76.  Neither  the  Commission  nor  commenters  (nor  any  other 
person  or  entity)  have  direct  experience  in  gauging  the 
implications  of  implementing  the  FCC's  rate  regulations  on  a  one- 
step  or  on  a  two-step  basis.   However,  we  believe  that  this  Pilot 
Program  will  develop  case  studies  that  will  allow  all  parties  to 
review  actual  experiences  with  local  implementation  of  the  FCC's 
regulations  as  compared  to  a  one-step  process. 

77.  Therefore,  as  part  of  this  Report  and  Order  we  conclude 
that  we  will  issue  a  Further  Notice  of  Proposed  Rulemaking  that 
will  include,  among  other  items,  the  issuance  of  proposed  rules 
that  will  be  used  to  implement  this  Pilot  Program. 
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VII.  Further  Notice  of  Proposed  Rulemaking 

A.  207  CMR  6.38:  Procedural  Matters 

78.  The  section  of  the  proposed  rules  entitled  "Scope" 
embodies  the  Commission's  reluctance  to  over-formalize  the 
ratemaking  process.   We  are  concerned  that  our  regulations  should 
protect  the  rights  of  parties  but  not  act  as  a  barrier  to 
participation . 

6.38(1) (a) :  Discovery 

79.  The  proposed  regulations  regarding  discovery  are 
adapted  from  A&F  Regulations  1.01(8) .   We  propose  that  the 
discovery  process  could  commence  any  time  after  a  cable  operator 
has  filed  its  rate  filing  or  rate  increase  filing  with  the 
Commission  and  the  issuing  authority.   Discovery  requests  may  be 
served  directly  on  another  party  with  a  copy  to  the  Commission; 
it  is  not  necessary  to  request  Commission  approval  prior  to 
requesting  documents  from  another  party.   Responses  must  be  filed 
within  30  days  with  a  copy  to  the  Commission.   This  section  also 
allows  the  Commission  and  issuing  authorities  to  recover 
photocopy  costs  for  any  documents  it  produces. 

80.  We  propose  that  a  party  may  seek  answers  to  a  limited 
number  of  relevant  interrogatories.   We  understand  that  by 
providing  a  30  day  time  frame  for  answers  to  interrogatories  to 
be  filed  the  Commission  will  not  necessarily  allow  an  issuing 
authority  to  obtain  answers  to  its  interrogatories  prior  to 
having  to  file  its  Statement  of  Clarification.   However,  the 
Commission  believes  that  these  two  procedures  serve  different 
functions.  The  Commission  views  the  Statement  of  Clarification 
as  an  opportunity  for  the  issuing  authority  to  provide 
information  on  matters  of  which  it  already  has  knowledge.   In 
addition,  if  the  issuing  authority  has'  requested  answers  to 
interrogatories  on  certain  matters,  this  information  in  and  of 
itself  will  be  helpful  for  the  Commission.   In  addition,  the 
Commission  will  have  access  to  the  information  provided  to  the 
issuing  authority  by  the  cable  operator  in  response  to  the 
interrogatories  posed.   This  section  also  allows  the  parties  to 
stipulate  as  to  certain  matters;  stipulations  can  facilitate  the 
hearing  process  by  avoiding  evidence  on  uncontested  matters. 

81.  Proposed  regulation  6.38(1) (c)  allows  a  requesting 
party  to  enforce  its  rights  of  discovery  via  the  Commission. 

6.38(2):  Intervention  and  Participation 

82.  Section  6.38(2)  of  the  proposed  regulations  is  adapted 
from  A&F  Regulations  1.01(9).   Section  6.38(2) (a)  of  the  proposed 
regulations  allows  a  person  with  good  cause  to  file  a  request  to 
intervene  or  participate  in  a  rate  proceeding.   As  is  discussed 
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in  subsequent  sections,  the  rights  of  interveners  and 
participants  vary;  interveners  have  the  rights  of  parties  in  the 
proceeding  but  the  role  for  participants  is  more  limited. 

83.  The  proposed  regulations  outline  the  form  and  content 
of  a  request  to  intervene.  We  believe  that  the  information 
required  would  not  impose  a  significant  burden  on  the  requesting 
person  but  we  seek  comment  on  this  section. 

84.  Section  6.38(2) (c)  of  the  proposed  regulations  states 
that  the  Commission  may  establish  a  time  frame  in  which  the 
requests  for  intervention  or  participation  may  be  filed.   It  may 
also,  in  its  discretion,  allow  or  deny  such  petitions. 

85.  The  Commission,  in  its  sole  discretion,  may  allow  a 
petition  to  intervene.   Interveners  are  treated  as  parties  to  the 
rate  proceeding.   Section  6.38(2) (c)  of  the  proposed  regulations 
also  indicates  that  even  if  a  person  petitions  the  Commission  to 
be  allowed  the  rights  of  an  intervenor,  the  Commission  may  decide 
to  grant  that  person  only  the  rights  of  a  participant. 

86.  Participants  are  allowed  to  present  their  position  at 
the  close  of  a  rate  hearing  and  are  entitled  to  file  written 
comments  in  the  rate  proceeding. 

6.38(3):  Hearings  and  Conferences 

87.  Section  6.38(3)  of  the  proposed  regulations  is  adapted 
from  A&F  Regulations  1.01(10).   The  proposed  regulations  allow 
the  Commission  in  its  sole  discretion  to  schedule  pre-hearing 
conferences.   These  conferences  among  the  parties  can  be  helpful 
in  defining  the  scope  of  outstanding  issues  or  clarifying 
procedural  matters. 

88.  The  Commission's  proposed  regulations  establish  that, 
within  the  confines  of  appropriate  decorum,  hearings  shall  be  as 
informal  as  is  reasonable  and  appropriate. 

89.  Parties  at  the  rate  hearing  shall  have  the  right  to 
present  evidence,  conduct  cross-examination,  make  objections, 
motions,  and  oral  arguments. 

90.  Witnesses  in  rate  hearings  shall  testify  under  oath. 
Section  6.38(3) (d)  of  the  proposed  regulations  provides  that  the 
Commission  need  not  adhere  to  formal  rules  of  evidence  in  its 
hearings.   It  also  specifies  that  evidence  shall  be  given  the 
weight  the  Commission,  in  its  discretion,  deems  appropriate. 

91.  All  evidence  upon  which  the  Commission  may  rely  in 
making  its  determination  shall  be  a  part  of  the  record. 

92.  The  Commission  may  take  administrative  notice  of 
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certain  facts  upon  notice  and  opportunity  to  object  by  the 
parties. 

93.  Section  6.38(3) (g)  of  the  proposed  regulations  would 
allow  the  Commission  to  determine  the  terms  for  filing  written 
comments  following  the  hearing  held  in  any  rate  proceeding. 

94.  The  proposed  regulations  would  enumerate  the  items 
which  comprise  the  record.   In  addition,  they  would  provide  that, 
unless  otherwise  ordered,  evidence  could  not  be  admitted  to  the 
record  after  the  hearing  (which  would  include  the  filing  of 
briefs) .   The  proposed  regulations  also  state  again  that  it  is 
within  the  discretion  of  the  Commission  to  determine  the  weight 
evidence  is  given.   The  Commission  could  request  further  evidence 
of  any  relevant  matter  from  any  party. 

B.  Pilot  Program 

6.60(1):  Effective  Date 

95.  The  proposed  effective  date  for  the  Commission's  Pilot 
Program  of  local  government  rate  regulation  is  December  31,  1993. 
Although  the  Commission  had  hoped  to  be  able  to  commence  this 
program  in  the  fall,  given  the  time  frames  required  to  adopt 
regulations  to  implement  the  Pilot  Program,  an  earlier  effective 
date  was  not  possible. 

6.60(2):  Requests  for  Enrollment  in  the  Pilot  Program 

96.  Under  the  proposed  regulations,  issuing  authorities 
that  are  interested  in  participating  in  the  Pilot  Program  may 
request  participation  by  sending  a  written  request  to  the 
Commission  via  certified  mail  no  later  than  December  31,  1993. 
The  proposed  regulations  include  requirements  regarding  the 
contents  of  the  issuing  authorities '  requests ; —  '  ~ 

6.60(3):  Comment  Period 

97.  The  Commission  would  allow  for  public  comment  in 
response  to  an  issuing  authority's  request  for  enrollment  in  the 
Pilot  Program.   Public  commenters  would  have  a  period  of  up  to  15 
days  following  December  31,  1993,  for  providing  the  Commission 
with  written  comment.   The  proposed  regulations  would  then 
provide  15  days  for  the  issuing  authority  to  respond  to  the 
Commission  in  writing  regarding  the  public  comments.   We 
understand  that  these  15  day  comment  periods  would  require  quick 
action,  especially  on  behalf  of  issuing  authorities  that  may  meet 
on  an  infrequent  basis.   We  seek  comment  as  to  whether  we  should 
adopt  these  periods,  or,  alternatively,  lengthen  the  comment  time 
with  the  understanding  that  this  would  delay  the  implementation 
of  the  Pilot  Program. 
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6.60(4):  Selection  Criteria 

98.  Pursuant  to  its  proposed  regulations,  the  Commission 
would  allow  up  to  but  not  more  than  six  (6)  communities  to  enter 
the  Pilot  Program.   The  Commission  would  select  the  participants 
based  on  (a)  their  apparent  ability  to  conduct  rate  regulation  on 
their  own;  and  (b)  the  extent  to  which  the  participants  will 
represent  a  cross  section  of  Massachusetts  communities. 

99.  We  anticipate  that  at  least  six  (6)  communities  would 
request  participation  in  the  Pilot  Program.   We  believe  that  the 
inclusion  of  six  (6)  communities  would  provide  the  Commission 
with  a  sufficient  basis  from  which  to  draw  conclusions  about  the 
success  of  the  Pilot  Program.   In  addition,  we  believe. that  this 
number  would  create  a  workable  project  in  consideration  of  the 
substantial  ratemaking  activities  that  the  Commission  would  be 
involved  in  during  the  coming  year.  We  believe  that,  to  give  the 
Pilot  Program  the  best  chance  at  success,  the  Commission  should 
retain  the  ability  to  select,  on  its  own  discretion,  the 
participants  in  the  program. 

6.60(5):  Enrollment  Notification 

100.  Under  the  proposed  regulations,  once  the  Commission 
makes  its  selection  of  participants  in  the  Pilot  Program,  it 
would  send  notice  to  all  issuing  authorities  that  requested 
enrollment  in  the  Pilot  Program  and  to  all  affected  cable 
operators  of  the  communities  selected  to  be  included  in  the  Pilot 
Program . 

6.60(6):  Public  Hearings 

101.  We  propose  that  when  the  issuing  authority  conducts 
its  public  hearing  concerning  the  operator's  rate  filing,  the 
hearing  shall  be  held  no  more  than  "45 "days  after  the  operator's 
filing  and  shall  be  scheduled  consistent  with  the  Commission's 
notice  requirements  for  rate  hearings. 

*** 

102.  The  following  sections  are  largely  adopted  from  the 
Commission's  previous  two-step  rate  regulations.   We  seek  comment 
as  to  the  applicability  of  these  provisions  in  the  context  of 
current  FCC  regulations  as  well  as  those  regulations  adopted  by 
the  Commission  in  this  Report  and  Order  and  Further  Notice. 

6.60(7):  Issuing  Authority  Report 

103.  Issuing  authorities  would  be  required  to  review, 
within  3  0  days  following  the  commencement  of  any  hearing,  the 
testimony,  exhibits,  and  appropriate  FCC  forms.   Following  this 
review  the  issuing  authority  would  file  a  written  report  with  the 
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Commission,  and  with  all  parties  to  the  hearing.   By  requiring 
this  material,  along  with  any  other  relevant  material  to  be 
forwarded  to  the  Commission,  the  Commission  should  have  a 
complete  record  to  review  in  making  its  determination  regarding 
the  rate  making  proceeding  which  the  community  conducted. 

6.60(8):  Commission  Review 

104.  Within  45  days  of  receipt  of  the  issuing  authority's 
report  and  findings,  but  not  sooner  than  21  days,  the  Commission 
would  issue  a  Certificate  of  Verification.   The  Certificate  of 
Verification  would  make  final  the  issuing  authority's  written 
report  unless  there  were  an  appeal  of  the  issuing  authority's 
decision  by  the  cable  operator  or  the  Commission  finds  that  the 
issuing  authority  has  not  complied  with  state  or  federal  law  or 
regulations.   By  not  acting  for  21  days  after  receiving  the 
issuing  authority's  written  report,  the  Commission  would  give  an 
affected  cable  operator  an  opportunity  to  appeal  the  issuing 
authority's  initial  determination.   Because  pursuant  to  law,  the 
Commission  is  ultimately  responsible  for  regulating  rates  for 
basic  service  and  associated  equipment  in  the  Commonwealth,  it 
must  review  the  issuing  authority's  determination  and  either 
accept  it  or  revise  it. 

105.  If  the  Commission  did  not  issue  a  Certificate  of 
Verification,  it  would  conduct  a  hearing  and  render  a  decision  on 
the  matter.   In  the  past,  when  the  Commission  conducted  such  a 
hearing,  its  regulations  required  that  it  conduct  this  hearing  on 
a  de  novo  basis.   In  other  words,  the  Commission  commenced  the 
rate  regulation  process  without  regard  to  the  hearing  and 
procedure  conducted  by  the  issuing  authority.   The  Commission 
seeks  comment  as  to  why  a  de  novo  hearing  might  have  been 
required  by  the  Commission's  previous  regulations  and  whether  or 
not  the  Commission  would  be  free  in  its  proposed  regulations  to 
conduct  a  more  limited  review  of"  the~  issuing  authority's 
procedure.   If  the  Commission  is  not  required  by  law  to  conduct  a 
hearing  de  novo,  we  seek  comment  on  what  would  be  the  appropriate 
level  of  review  for  the  Commission  to  conduct.   There  are  other 
established  standards  of  review  the  Commission  could  employ 
including  whether  or  not  the  issuing  authority's  report  is 
supported  by  substantial  evidence,  whether  or  not  the  issuing 
authority  has  been  arbitrary  and  capricious  and  whether  or  not 
the  issuing  authority's  decision  is  unwarranted  by  the  facts  on 
the  record.   We  seek  comment  on  which,  if  any,  of  these  standards 
(or  if  any  other  standard)  would  provide  an  appropriate  level  of 
review  by  the  Commission  and  still  provide  cable  operators  with 
adequate  protection  of  their  rights. 

6.60(9):  General  Waiver 

106.  In  order  to  accommodate  unanticipated  events  or 
occurrences,  the  Commission  proposes  to  include  a  general  waiver 
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provision  for  the  Pilot  Program,  similar  to  that  used  in  other 
Commission  regulations. 

*** 

€.60(10):  Ex  Parte  Rules 

107.  In  connection  with  the  Pilot  Program  portion  of  this 
Report  and  Order  and  Further  Notice,  we  will  suspend  our  rule 
against  ex  parte  communications.   We  believe  that  with  a  program 
as  important  as  this  one,  we  should  not  impose  any  rule  to  impede 
the  free  flow  of  information  to  the  Commission.   It  will  be 
critical  to  the  success  of  the  Pilot  Program  that  it  is  carefully 
developed  with  as  much  input  as  possible  from  all  affected 
parties.   Our  rule  against  ex  parte  communications  will,  however, 
apply  to  the  procedural  matters  portion  of  this  Report  and  Order 
and  Further  Notice. 

6.60(11):  Program  Review 

108.  The  Pilot  Program  is  intended  to  provide  the 
Commission  and  issuing  authorities  with  a  record  that  will  assist 
in  the  determination  of  the  best  way  to  proceed  with  rate 
regulation  in  those  communities  that  wish  to  regulate  rates  at 
the  local  level.   After  a  period  of  12  months  from  the 
implementation  of  the  Pilot  Program,  the  Commission  proposes  to 
begin  a  study  and  review  of  the  Pilot  Program  which  would 
conclude  with  the  Commission  issuing  a  written  report  of  its 
findings  regarding  the  Pilot  Program.   No  later  than  15  months 
following  the  implementation  of  the  Pilot  Program,  the  Commission 
proposes  that  it  will  issue  a  Further  Notice  of  Proposed 
Rulemaking  that  will  document  the  success  of  the  Pilot  Program. 
The  Report  of  Commission  Findings  will  guide  the  Commission  in 
its  Further  Notice.   The  Further  Notice  will  provide  Commission 
proposals  for  amending  regulations  consistent  with  the  record  of 
the  Pilot  Program. 

6.60(12):  General  Provisions 

109.  In  addition  to  the  regulations  we  propose  in  this 
Report  and  Order  and  Further  Notice,  all  applicable  provisions  of 
the  Commission's  regulations  (including  the  regulations  we  adopt 
today)  would  apply  to  participants  in  the  Pilot  Program. 

VIII.   Order 

110.  Accordingly,  after  due  notice  and  hearing,  it  is 
hereby, 

ORDERED:   That  current  regulations  2  07  CMR  6.01-6.58 

are  superseded  and  replaced  in  their  entirety 
by  the  regulations  we  adopt  in  this  Report 
and  Order  and  Further  Notice  and  shall  be 
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September  24,  1993 


effective  upon  publication  in  the 
Massachusetts  Register;  in  addition, 


That  the  proposed  regulations  accompanying 
the  Report  and  Order  and  Further  Notice  be 
proposed  for  the  purpose  of  receiving  comment 
and  public  input. 


By  Order  of  fche  Community  Antenna 
Television  Commission 


\£~7a.  C&JL- 


John  n.   Urban,  Commissioner 
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PROPOSED  REGULATIONS 

COMMUNITY  ANTENNA  TELEVISION  COMMISSION 

207  CMR  6.38;  PROCEDURAL  MATTERS 

Scope 

6.38(1)  Discovery 

6.38(2)  Intervention  and  Participation 

6.38(3)  Hearings  and  Conferences 

207  CMR  6.60;  PILOT  PROGRAM 

6.60(1)  Effective  Date 

6.60(2)  Requests  for  Enrollment  in  the  Pilot  Program 

6.60(3)  Comment  Period 

6.60(4)  Selection  Criteria 

6.60(5)  Enrollment  Notification 

6.60(6)  Public  Hearings 

6.60(7)  Issuing  Authority  Report 

6.60(8)  Commission  Review 

6.60(9)  General  Waiver 

6.60(10)  Ex  Parte  Rules  Suspension 

6.60(11)  Program  Review 

6.60(12)  General  Provisions 


28 


2  07  CMR  6.38;  PROCEDURAL  MATTERS 
Scope 

The  following  procedures  shall  govern  rate  proceedings 
conducted  by  the  Commission.   However,  the  Commission  shall 
strive  to  conduct  such  rate  proceedings  in  a  manner  which  is  as 
informal  as  may  be  reasonable  and  appropriate  under  the 
circumstances  while  ensuring  the  rights  of  all  parties  are 
protected. 

6.38(1);   Discovery. 

(a)  Requests  for  Documents.   Any  party  to  a  rate 
proceeding  may  request  any  other  party  to  make 
available  for  inspection  or  photocopying  any  documents 
or  tangible  items,  not  privileged,  to  the  extent 
permissible  under  state  and  federal  law.   A  copy  of  any 
such  request  for  documents  must  be  delivered  to  the 
Commission  simultaneously  with  its  being  served  on  the 
relevant  party.   For  purposes  of  this  section  6.38,  a 
document  shall  be  considered  "served"  when  placed  in 
the  U.S.  mail,  first  class  postage  prepaid. 

1.  Procedure.   The  request  may  be  served  upon  the 
party  after  commencement  of  the  rate  proceeding 
and  shall  set  forth  the  items  to  be  inspected 
individually  or  by  category  with  reasonable 
particularity.  The  party  requesting  documents 
shall  file  a  copy  of  the  request  with  the 
Commission.   The  party  upon  whom  the  request  is 
served  shall  respond  within  30  days  unless  the 
Commission  has  established  a  shorter  time  period. 
A  copy  of  any  such  response  shall  be  filed  with 
the  Commission  at  the  time  it  is  delivered  to  the 
requesting  party. 

2.  Agency  Costs.   If  a  request  for  production  is 
served  upon  the  Commission  or  an  issuing 
authority,  it  shall  be  entitled  to  collect  a 
reasonable  fee  per  page  for  any  documents  it 
produces . 

(b)  Interrogatories .  A  party  may  file  a  motion  with 
the  Commission  requesting  approval  to  serve  written 
interrogatories  upon  any  other  party  for  the  purpose  of 
discovering  relevant  information,  not  privileged,  to 
the  extent  permissible  under  state  and  federal  law. 

Interrogatories  may  be  served  after  commencement 
of  the  proceeding.   No  party,  without  approval  of  the 
Commission,  shall  serve  more  than  30  interrogatories 
including  subsidiary  or  incidental  questions. 
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1.  Answers  to  Interrogatories.   Each 
interrogatory  shall  be  separately  and  fully 
answered  under  the  penalties  of  perjury.   Such 
answers  shall  be  filed  with  the  moving  party  and 
the  Commission  within  30  days  of  receipt  of  the 
interrogatories  or  such  other  time  as  the 
Commission  specifies. 

2.  Stipulations.   In  the  discretion  of  the 
Commission,  the  parties  may,  by  written 
stipulation  filed  with  the  Commission  at  any  stage 
of  the  proceeding,  or  by  oral  stipulation  made  at 
the  hearing,  agree  upon  any  pertinent  facts  in  the 
proceeding.   In  making  its  findings,  the 
Commission  need  not  be  bound  by  any  stipulation 
which  is  found  to  be  in  contravention  of  law  or 
erroneous  on  its  face. 

(c)   Motion  for  Order  Compelling  Discovery.   Upon 
reasonable  notice  to  other  parties,  a  party  may  file 
with  the  Commission  a  motion  to  compel  discovery  in  the 
event  that  a  request  is  not  honored,  or  only  partially 
honored,  or  interrogatories  or  questions  at  depositions 
are  not  completed /answered. 

6.38(2):   Intervention  and  Participation. 

(a)  Initiation.  Any  person  not  initially  a  party  who, 
with  good  cause,  wishes  to  intervene  in  or  participate 
in  a  rate  proceeding  shall  file  with  the  Commission  a 
written  request  for  leave  to  intervene  or  participate 
in  the  proceeding. 

(b)  Form  and  Content.   The  request  shall  state  the 
name  and  address  of  the  person  making  the  petition.   It 
shall  describe  the  manner  in  which  the  person  making 
the  request  is  affected  by  the  proceeding.   It  shall 
state  the  contention  of  the  person  making  the  request 
as  to  why  intervention  or  participation  should  be 
allowed,  and  the  relief  sought  and  the  basis  therefor. 

(c)  Filing  the  Reguest.   Unless  an  applicable  statute 
requires  otherwise,  the  request  may  be  filed  at  any 
time  following  the  commencement  of  the  rate  proceeding, 
but  in  no  event,  later  than  the  date  fixed  by  the 
Commission.   Requests  filed  may  be  allowed  at  the 
discretion  of  the  Commission. 

(d)  Rights  of  Intervenors.   Interveners  shall  be 
persons  substantially  and  specifically  affected  by  the 
proceeding.   Any  person  permitted  to  intervene  shall 
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have  all  the  rights  of,  and  be  subject  to,  all 
limitations  imposed  upon  a  party;  however,  the 
Commission  may  exclude  repetitive  or  irrelevant 
material.   Every  request  to  intervene  shall  be  treated 
as  a  request  in  the  alternative  to  participate. 

(e)   Rights  of  Participants.   Any  person  specifically 
affected  by  a  proceeding  shall  be  permitted  to 
participate.   Permission  to  participate  shall  be 
limited  to  the  right  to  argue  orally  at  the  close  of 
hearing  and  shall  have  the  right  to  file  written 
comments.   Permission  to  participate,  unless  otherwise 
stated,  shall  not  be  deemed  to  constitute  an  expression 
that  the  person  allowed  to  participate  is  a  party  in 
interest  who  may  be  aggrieved  by  any  final  decision.  A 
person  who  petitioned  to  intervene  and  who  was  allowed 
only  to  participate,  may  participate  without  waiving 
its  rights  to  administrative  or  judicial  review  of  the 
denial  of  said  motion  to  intervene. 

6.38(3);   Hearings  and  Conferences. 

(a)  Pre-hearing  Conference.   The  Commission  may,  upon 
its  own  initiative  or  upon  the  application  of  any 
party,  call  upon  the  parties  to  appear  for  a  conference 
to  consider: 

1.  the  simplification  or  clarification  of  the 
issues; 

2.  the  possibility  of  obtaining  stipulations, 
admissions,  agreements  on  documents, 
understandings  on  matters  already  of  record,  or 
similar  agreement  which  will  avoid  unnecessary 
proof ; 

3.  the  limitation  of  the  number  of  witnesses,  or 
avoidance  of  similar- cumulative- evidence; 

4.  the  possibility  of  agreement  disposing  of  all 
or  any  of  the  issues  in  dispute;  and 

5.  such  other  matters  as  may  aid  in  the 
disposition  of  the  rate  proceeding. 

Those  matters  agreed  upon  by  the  parties  shall  be 
electronically  recorded  in  the  presence  of  the  parties 
and /or  reduced  to  writing  and  shall  be  signed  by  the 
parties,  and  shall  thereafter  constitute  part  of  the 
record.   The  scheduling  of  a  Pre-hearing  Conference 
shall  be  solely  within  the  discretion  of  the 
Commission. 

(b)  Conduct  of  Hearings. 

1.  General.   Hearings  shall  be  as  informal  as  may 
be  reasonable  and  appropriate  under  the 
circumstances . 

2.  Decorum.   All  parties,  authorized 
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representatives,  witnesses  and  other  persons 
present  at  a  hearing  shall  conduct  themselves  in  a 
manner  consistent  with  the  standards  of  decorum 
commonly  observed  in  any  court.   Where  such 
decorum  is  not  observed,  the  Commission  may  take 
appropriate  action. 

(c)  Presentation . 

1.   Rights  of  Parties.   All  parties  shall  have  the 
right  to  present  evidence,  cross-examine,  make 
objections,  bring  motions  and  make  oral  arguments. 
Cross-examination  shall  occur  immediately  after 
any  witness1  testimony  has  been  received. 
Whenever  appropriate,  the  Commission  shall  permit 
redirect  and  recross. 

(d)  Witnesses  and  Evidence. 

1.  Oath.  A  witness1  testimony  shall  be  under 
oath  or  affirmation. 

2.  Evidence.   Unless  otherwise  provided  by  any 
law,  the  Commission  need  not  observe  the  rules  of 
evidence  observed  by  courts  but  shall  observe  the 
rules  of  privilege  recognized  by  law.   Evidence 
may  be  admitted  and  given  probative  effect  only  if 
it  is  the  kind  of  evidence  on  which  reasonable 
persons  are  accustomed  to  rely  in  the  conduct  of 
serious  affairs.   Weight  to  be  given  evidence 
presented  will  be  within  the  discretion  of  the 
Commission. 

(e)  Evidence  Included.   All  evidence,  including  any 
records,  investigative  reports,  documents,  and 
stipulations  which  is  to  be  relied  upon  in  making 
a  decision  must  be  offered  and  made  a  part  of  the 
record.   Documentary  evidence  may  be  received  in 
evidence  in  the  form  of  copies  or  excerpts,  or  by 
incorporation  by  reference. 

(f)  Administrative  Notice.   The  Commission  may  take 
notice  of  any  fact  which  may  be  judicially  noticed 
by  the  courts  of  this  Commonwealth  or  of  general 
technical  or  scientific  facts  within  the 
Commission's  specialized  knowledge  only  if  the 
parties  are  notified  of  the  material  so  noticed 
and  are  given  an  opportunity  to  contest  the  facts 
so  noticed. 

(g)  Written  Comments.   At  the  close  of  the  taking  of 
testimony, 

the  Commission  shall  fix  the  terms  for  the  filing 
of  written  comments. 
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(h)   Settling  the  Record. 

1.  Contents  of  Record.   The  record  of  the 
proceeding  may  consist  of  the  following  items: 
pre-hearing  conference  memoranda,  magnetic  tapes, 
orders,  written  comments,  and  memoranda,  answers 
to  interrogatories,  transcripts,  exhibits,  and 
other  papers  or  documents  which  the  Commission  has 
specifically  designated  be  made  a  part  of  the 
record.  The  record  shall  at  all  reasonable  times 
be  available  for  inspection  by  the  parties. 

2.  Evidence  After  Completion.   No  evidence  shall 
be  admitted  after  completion  of  a  hearing  or  after 
a  case  submitted  on  the  record,  unless  otherwise 
ordered  by  the  Commission. 

3.  Weight  of  Evidence.   The  weight  to  be  attached 
to  any  evidence  in  the  record  will  rest  within  the 
sound  discretion  of  the  Commission.   The 
Commission  may  in  any  case  require  either  party, 
with  appropriate  notice  to  the  other  party,  to 
submit  additional  evidence  on  any  matter  relevant 
to  the  proceeding. 

2  07  CMR  6.60;  PILOT  PROGRAM 


6.60(1):   Effective  Date 

The  effective  date  of  these  regulations  is  December  31, 
1993. 

6.60(2):   Requests  for  Enrollment  in  the  Pilot  Program 

An  issuing  authority  requesting  participation  in  the  Pilot 
Program  shall  notify  the  Commission  no  later  than  December  31, 
1993,  in  writing  via  certified  mail, — that  it  is -seeking' 
enrollment.   This  letter  shall  include: 

a)  a  statement  that  the  issuing  authority  seeking 
enrollment  in  the  Pilot  Program  has  duly  authorized  its 
decision; 

b)  a  statement  indicating  the  personnel  and  resources 
available  to  the  issuing  authority  for  the  regulation  of 
cable  rates; 

c)  an  indication  as  to  the  first  date  following  the 
effective  date  of  these  regulations  that  the  issuing 
authority  would  be  willing  to  commence  rate  regulation 
activities; 

d)  a  statement  that  the  issuing  authority  has  served  a 
copy  of  its  request  for  enrollment  in  the  Pilot  Program  on 
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the  affected  cable  operator (s) ;  and 

e)    a  statement  that  the  issuing  authority  will  adhere  to 
all  applicable  state  and  federal  laws  and  regulations. 

6.60(3):  Comment  Period 

For  a  period  of  15  days  following  December  31,  1993,  the 
Commission  will  accept  written  comments  relating  to  an  issuing 
authority's  request  for  enrollment  in  the  Pilot  Program.   Issuing 
authorities  will  then  have  a  period  of  15  days  to  respond  to  the 
public  comments. 

6.60(4):   Selection  Criteria 

The  Commission  will  allow  up  to,  but  no  more  than,  six 
communities  to  enter  the  Pilot  Program.   The  Commission  will 
select  the  communities  to  be  included  in  the  Pilot  Program  based 
on:  a)  their  apparent  ability  to  conduct  rate  regulation  on  their 
own;  and  b)  the  extent  to  which  the  sample  size  Will  represent  a 
cross  section  of  communities. 

6.60(5):   Enrollment  Notification 

The  Commission  shall  notify  all  issuing  authorities  that 
have  requested  enrollment  in  the  Pilot  Program,  as  well  as 
affected  cable  operators,  via  certified  mail,  of  the  communities 
selected  to  participate  in  the  Pilot  Program. 

6.60(6):   Public  Hearings 

The  Pilot  Program  Issuing  Authority  shall  conduct  a  public 
hearing  concerning  the  operator's  rate  filing.   The  hearing  shall 
be  held  no  more  than  45  days  after  the  operator's  filing  and 
shall  be  scheduled  consistent  wrth^procedures^  established  in  207 
CMR  6:37(3) . 

6.60(7):   Issuing  Authority  Report 

Within  30  days  following  the  commencement  of  any  hearing,  a 
Pilot  Program  Issuing  Authority  shall,  after  review  of  testimony 
and  exhibits,  file  a  report  by  certified  mail  -  return  receipt 
requested,  simultaneously  with  the  Commission  and  with  the 
relevant  cable  operator.   This  report  shall  also  be  available  to 
the  public.   The  report  shall  set  forth  in  detail  its  findings 
and  the  specific  reasons  for  its  findings.   All  documents, 
exhibits  and  the  stenographic  record  of  the  hearing,  if  any, 
shall  be  transmitted  to  the  Commission  with  the  report. 

6.60(8):   Commission  Review 

Within  45  days  of  receipt  of  the  Pilot  Program  Issuing 
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Authority's  report,  but  not  sooner  than  21  days,  the  Commission 
shall  issue  a  Certificate  of  Verification  which  shall  make  final 
a  Pilot  Program  Issuing  Authority's  report  and  findings  unless: 

a)  within  21  days  after  the  receipt  of  a  Pilot  Program 
Issuing  Authority's  report,  a  licensee  files  with  the 
Commission  an  appeal  of  the  Pilot  Program  Issuing 
Authority's  report;  or 

b)  the  Commission  determines  that  the  findings  of  a  Pilot 
Program  Issuing  Authority  are  not  in  accord  with  the 
FCC's  regulations  for  determining  reasonable  rates. 

If  the  Commission  does  not  issue  a  Certificate  of 
Verification,  it  shall  after  reasonable  notice  to  all  parties, 
schedule  a  hearing  and  render  a  decision  as  soon  as  practical. 

6.60(9):  General  Waiver 

The  Commission  shall  be  able  to  issue  waivers  to  Pilot 
Program  regulations  during  the  Pilot  Program  to  the  full  extent 
allowed  under  207  CMR  6.85. 

6.60(10):   Ex  Parte  Rules  Suspension 

The  Commission  suspends  its  ex  parte  prohibitions  for 
proceedings  regarding  the  Pilot  Program  portion  of  the  Further 
Notice. 

6.60(11):   Program  Review 

A  Commission  study  and  review  of  the  Pilot  Program  shall 
commence  12  months  following  implementation  of  the  Pilot  Program, 
This  study  and  review  shall  conclude  with  a  written  Commission 
Report  on  Pilot  Program  Findings-;   No  later  than  15  months 
following  implementation  of  the  Pilot  Program,  the  Commission 
shall  issue  a  Further  Notice  of  Proposed  Rulemaking  based  on  the 
Commission  Report  on  Pilot  Program  Findings.   The  Further  Notice 
will  subsequently  direct  the  Commission's  policy  that  will  be 
based  on  the  results  of  the  Pilot  Program. 

6.60(12):   General  Provisions 

All  applicable  rules  and  regulations  of  the  Commission  will 
apply  to  Pilot  Program  Issuing  Authorities. 
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COMMONWEALTH  OF  MASSACHUSETTS 
COMMUNITY  ANTENNA  TELEVISION  COMMISSION 


2  07  CMR  6.00:    RATE  REGULATION 

RATE  REGULATION:  INTRODUCTORY 

(6.01  through  6.10:    Reserved) 

6.11:    Effective  Date 

6 . 12 :   Applicability 

6.13:    Definitions 

(6.14  through  6.20:    Reserved) 

RATE  REGULATION:  EFFECTIVE  COMPETITION 

6.21:    Standards  for  Identification  of  Cable  Systems  Subject  to 

Effective  Competition 
6.22:   Presumption  of  No  Effective  Competition  . 
6.23:    Change  in  Status  of  Cable  Operator 
(6.24  through  6.30:   Reserved) 

RATE  REGULATION:  REGULATION  OF  RATES  FOR  THE  BASIC  SERVICE  TIER 

Commission  Regulation 

Notification  of  Basic  Service  Tier  Availability 

Initiation  of  Review  of  Basic  Service  Tier  and  Equipment 

Rates 

Notification  of  Proposed  Basic  Service  Tier  Rate 

Increases 

Commission  Review  of  Basic  Service  Tier  Rates  and 

Equipment  Costs 

Statements  of  Clarification  by  Issuing  Authorities 

Hearing  and  Notice  Requirements^ 

Reserved) 
Written  Decision 
Proprietary  Information 
Prospective  Rate  Reduction 
Rate  Prescription 
Refunds 
Appeals 
(6.45  through  6.60:    Reserved) 

RATE  REGULATION:  REGULATION  BY  THE  FCC  OF  RATES  FOR 
CABLE  PROGRAMMING  SERVICES 

6.61:   Complaints  to  the  FCC  Regarding  Cable  Programming  Service 

Rates 
6.62:    Standard  Complaint  Form:  Other  Filing  Requirements 
6.63:   Information  to  be  Provided  by  Cable  Operator  on  Monthly 

Subscriber  Bills 
6.64:    Limitation  on  Filing  a  Complaint 
(6.65  through  6.80:    Reserved) 
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RATE  REGULATION:  OTHER  PROVISIONS 

6.81:  Charges  for  Customer  Changes 

6.82:  Discrimination 

6.83:  Geographically  Uniform  Rate  Structure 

6.84:  Fines 

6.85:  Waiver  of  Rules 

APPENDIXES 

Appendix  1   Authorization  of  Representative 

Appendix  2   Notice  of  Appearance  of  Authorized  Representative 

207  CMR  10.00;     BILLING  AND  TERMINATION  OF  SERVICE 

10.02(4):   Notification  of  Services,  Rates  and  Charges 

10.02(7) : 

10.04       Form  of  Bill 


207  CMR  6:00    RATE  REGULATION 

RATE  REGULATION:  INTRODUCTORY 

6.11:    Effective  Date 

207  CMR  6.00  shall  take  effect  on  October  8,  1993. 

6.12:   Applicability 

207  CMR  6.00  shall  govern  the  determination  of  rates, 
charges  and  billing  for  cable  television  service,  pursuant 
to  M.G.L.  c.  166A,  the  Communications  Act  as  amended  by  the 
Cable  Television  Consumer  Protection  and  Competition  Act  of 
1992,  47  U.S.C.  §  521  et  seq.  ,  and  the  regulations  adopted 
thereunder  by  the  Federal  Communications  Commission.   It 
supersedes  207  CMR  6.01  through  6.07,  207  CMR  6.50  through 
6.57,  and  207  CMR  10.02(7)  and  207  CMR  10.04.   These 
regulations  are  consistent  with  the  FCC's  regulations 
governing  basic  tier  rate  regulation,  as  required  by  47  CFR 
S  76.910(e) . 

6.13:    Definitions 

The  terms  used  herein  shall  have  the  following  meanings: 

Basic  Service:    The  basic  service  tier  shall,  at  a  minimum, 
include  all  signals  of  domestic  television  broadcast 
stations  provided  to  any  subscriber  (except  a  signal 
secondarily  transmitted  by  satellite  carrier  beyond  the 
local  service  area  of  such  station,  regardless  of  how  such 


signal  is  ultimately  received  by  the  cable  system)  any 
public,  educational,  and  governmental  programming  required 
by  the  franchise  to  be  provided  to  subscribers,  and  any 
additional  video  programming  signals  or  service  added  to  the 
basic  tier  by  the  cable  operator. 

Cable  Operator:   A  person  who  is  operating  a  CATV  system. 

Cable  Programming  Service:   Cable  programming  service 
includes  any  video  programming  provided  over  a  cable  system, 
regardless  of  service  tier,  including  installation  or  rental 
of  equipment  used  for  the  receipt  of  such  video  programming, 
other  than: 

(a)  Video  programming  carried  on  the  basic  service 
tier  as  defined  in  207  CMR  6.13; 

(b)  Video  programming  offered  on  a  pay-per-channel  or 
pay-per-program  basis;  or 

(c)  A  combination  of  multiple  channels  of 
pay-per-channel  or  pay-per-program  video  programming 
offered  on  a  multiplexed  or  time-shifted  basis  so  long 
as  the  combined  service: 

1.  Consists  of  commonly- identified  video 
programming ;  and 

2.  Is  not  bundled  with  any  regulated  tier  of 
service. 

Commission:   The  Massachusetts  Community  Antenna  Television 
Commission. 

FCC:   The  Federal  Communications  Commission. 

Issuing  Authority:  The  city  manager  of  a  city  having  a 
plan  D  or  E  charter,  the  Mayor  of  any  other,  city,  or  the 
Board  of  Selectmen  of  a  town. 


RATE  REGULATION:  EFFECTIVE  COMPETITION 

6.21:    Standards  for  Identification  of  Cable  Systems  Subject  to 
Effective  Competition 

(1)  Only  the  rates  of  cable  systems  that  are  not  subject 
to  effective  competition  may  be  regulated. 

(2)  A  cable  system  is  subject  to  effective  competition 
when  any  one  of  the  following  conditions  is  met: 

(a)  Fewer  than  30%  of  the  households  in  its  franchise 
area  subscribe  to  the  cable  service  of  a  cable  system. 

(b)  The  franchise  area  is: 

1.    Served  by  at  least  two  unaffiliated  multichannel 
video  programming  distributors  each  of  which  offers 
comparable  programming  to  at  least  50%  of  the 


households  in  its  franchise  area;  and 
2.    The  number  of  households  subscribing  to 
multichannel  video  programming  other  than  the  largest 
multichannel  video  distributor  exceeds  15%  of  the 
households  in  the  franchise  area, 
(c)   A  multichannel  video  programming  distributor, 
operated  by  the  franchising  authority  for  that 
franchise  area,  offers  video  programming  to  at  least 
50%  of  the  households  in  the  franchise  area. 

(3)    Each  separately  billed  or  billable  customer  will  count 
as  a  household  subscribing  to  or  being  offered  video 
programming  services,  with  the  exception  of  multiple 
dwelling  buildings  billed  as  a  single  customer.   Individual 
units  of  multiple  dwelling  buildings  will  count  as  separate 
households. 

6.22:   Presumption  of  No  Effective  Competition 

In  the  absence  of  a  demonstration  to  the  contrary,  cable 
systems  are  presumed  not  to  be  subject  to  effective 
competition. 

6.23;   Change  in  Status  of  Cable  Operator 

(1)    Petition  by  Cable  Operator. 

(a)  A  cable  operator  that  becomes  subject  to  effective 
competition  may  petition  the  Commission  for  change  in 
its  regulatory  status.   The  cable  operator  bears  the 
burden  of  proving  the  existence  of  effective 
competition. 

(b)  Simultaneously  with  filing  a  petition  for  change 
in  regulatory  status  with  the  Commission,  the  cable 
operator  shall:  file  a  copy  bf~  its  petition  with  its 
relevant  issuing  authority,  give  public  notice  by 
publishing  a  summary  of  the  petition  once  in  a  newspaper 
of  general  circulation  in  the  affected  city  or  town,  and 
cablecast  a  summary  of  the  petition  at  least  once  daily 
on  each  of  four  consecutive  days,  commencing  on  the  day 
of  newspaper  publication,  at  times  most  likely  to  reach 
the  maximum  viewing  audience. 

(c)  Oppositions  to  the  change  in  regulatory  status  may 
be  filed  within  15  days  of  public  notice  of  the  filing 
of  the  petition,  and  must  be  served  on  the  cable 
operator.   Service  may  be  completed  by  sending  the 
opposition  by  first  class  mail  to  the  local  office  of 
the  cable  operator.   Cable  operators  may  reply  to  the 
oppositions,  if  any,  within  seven  days  of  filing  of 
oppositions. 

(d)  Commission  decisions  on  petitions  for  change  in 
status  must  be  made  within  30  days  after  the  pleading 
cycle  set  forth  in  207  CMR  6.23(1) (c)  closes.   The 


Commission  shall  provide  public  notice  of  its  decision, 
by  providing  copies  to  the  cable  operator  and  the 
issuing  authority,  and  by  directing  that  the  cable 
operator,  at  its  own  expense,  give  public  notice  by 
publishing  a  summary  of  the  decision  once  in  a  newspaper 
of  general  circulation  in  the  affected  city  or  town,  and 
by  cablecasting  a  summary  of  the  decision  at  least  once 
daily  on  each  of  four  consecutive  days,  at  times  most 
likely  to  reach  the  maximum  viewing  audience. 

(e)  The  Commission  must  notify  the  FCC  within  ten  days 
of  any  decision  to  change  a  cable  operator's  status. 
Unless  the  FCC  receives  an  opposition  to  such  change  in 
status,  the  decision  will  become  final  30  days  after 
adoption  by  the  Commission. 

(f)  After  an  initial  determination  by  the  Commission 
that  effective  competition  exists  becomes  final,  it  will 
then  cease  regulating  basic  cable  service  rates  and 
rates  for  the  accompanying  equipment  for. that  system, 
and  the  FCC's  regulatory  authority  over  cable 
programming  services  in  the  franchise  area  will  also 
cease. 

(g)  Cable  operators  denied  a  change  in  status  by  the 
Commission  may  seek  review  of  that  finding  at  the  FCC  by 
filing  a  petition  for  revocation. 

(2)  Joint  Statement  bv  Cable  Operator,  Commission  and 
Issuing  Authority. 

(a)  A  cable  operator,  the  Commission,  and  the  relevant 
issuing  authority  may  submit  to  the  FCC  a  joint 
statement  that  effective  competition  exists.   The  joint 
statement  must  stipulate  which  of  the  three  statutory 
tests  for  effective  competition  has  been  met  and  explain 
how  the  test  has  been  satisfied. 

(b)  Public  notice  of  a  joint  statement  that  effective 
competition  exists  shall  be  given  by  the  cable  operator 
on  or  before  the  day  the  statement  is  filed  with  the 
FCC,  by  publishing  a  summary  of  the  joint  statement  once 
in  a  newspaper  of  general  circulation  in  the  affected 
city  or  town,  and  cablecasting  a  summary  of  the  joint 
statement  at  least  once  daily  on  each  of  four 
consecutive  days,  commencing  on  the  day  of  newspaper 
publication,  at  a  time  most  likely  to  reach  the  maximum 
viewing  audience. 

(c)  These  joint  statements  will  become  final  decisions 
within  30  days  of  filing  with  the  FCC,  unless  challenged 
by  an  interested  party. 

(3)  Notice  of  Final  Decision.    Following  a  final  decision 
that  a  cable  operator  is  subject  to  effective  competition 
and  no  longer  subject  to  rate  regulation,  the  cable  operator 
shall  notify  its  issuing  authority  and  place  a  notice  in 
subscribers'  bills  during  the  next  billing  period. 


RATE  REGULATION:  REGULATION  OF  RATES  FOR  THE  BASIC  SERVICE  TIER 

6.31:    Commission  Regulation 

The  Commission  shall,  consistent  with  FCC  regulations, 
regulate  the  basic  service  tier  and  equipment  rates: 

(1)  At  the  request  of  an  issuing  authority;  or 

(2)  On  its  own  if  the  Commission  finds  such  regulation  to 
be  in  the  public  interest.   In  any  case  where  the  Commission 
acts  on  its  own  to  regulate  rates  without  the  request  of  an 
issuing  authority,  the  Commission  shall  notify  the  relevant 
issuing  authority  and  cable  operator  prior  to  commencing 
regulation. 

6.32:   Notification  of  Basic  Service  Tier  Availability 

(1)  A  cable  operator  shall  provide  written  notification  to 
all  subscribers  of  the  availability  of  the  basic  service 
tier  by  November  30,  1993,  or  three  billing  cycles  from 
September  1,  1993,  and  to  new  subscribers  prior  to  the  time 
of  installation.  This  notification  shall  include  the 
following  information: 

(a)  That  the  basic  service  tier  is  available,  and  must 
be  purchased  to  receive  any  other  service; 

(b)  The  cost  per  month  for  the  basic  service  tier; 

(c)  A  list  of  all  services  included  in  the  basic 
service  tier;  and 

(d)  Buy-through  options  available  to  basic  service 
tier  subscribers. 

(2)  In  addition  to  the  notice  requirements  imposed  by 
207  CMR  6.32(1),  each  cable  operator  is- required  by  207  CMR 
10.02(1)  to  provide  full  disclosure  to  each  of  its 
subscribers,  in  writing,  of  all  of  its  programming  services 
and  rates.   Each  cable  operator  is  also  required  by  207  CMR 
10.02(4)  to  give  notice  of  its  services,  rates  and  charges 
to  potential  subscribers  before  a  subscription  agreement  is 
reached. 

6.33:    Initiation  of  Review  of  Basic  Service  Tier  and  Equipment 
Rates 

A  cable  operator  shall  file  its  channel  line-up  and  a 
complete  schedule  of  rates  with  the  Commission  within  30 
days  of  receiving  written  notification  from  the  Commission 
that  it  has  been  certified  by  the  FCC  to  regulate  rates  for 
the  basic  service  tier  and  associated  equipment.   All 
filings  shall  include  the  appropriate  completed  FCC  forms. 
To  the  extent  available,  the  Commission  may  require 
submission  of  data  or  forms  on  electronic  media.   A  copy  of 


the  filing,  along  with  the  cover  letter  to  the  Commission, 
shall  be  sent  to  the  issuing  authority. 

6.34:    Notification  of  Proposed  Basic  Service  Tier  Rate 
Increases 

(1)  A  cable  operator  shall  provide  written  notice  to  the 
Commission,  the  local  issuing  authority  and  subscribers  of 
any  increase  in  the  rate  to  be  charged  for  the  basic  service 
tier  or  associated  equipment  at  least  30  days  before  any 
proposed  increase  is  effective.   This  notice  shall  include 
the  name  and  address  of  the  Commission.   At  the  time  the 
cable  operator  provides  notice  to  the  Commission,  it-  shall 
send  a  copy  of  the  notice,  along  with  the  cover  letter  to 
the  Commission,  to  the  relevant  issuing  authority. 

(2)  In  addition  to  the  notice  requirements  imposed  by 
207  CMR  6.34(1),  each  cable  operator  is  required  by  207  CMR 
10.02(5)  to  notify,  in  writing,  the  Commission,  the  issuing 
authority  and  all  affected  subscribers  of  any  increase  in  a 
rate  or  charge  or  a  substantial  change  in  the  number  or  type 
of  programming  service  30  days  prior  to  the  implementation 
of  such  increase  or  change. 

6.35:    Commission  Review  of  Basic  Service  Tier  Rates  and 
Equipment  Costs 

(1)  After  a  cable  operator  has  submitted  for  review  its 
existing  rates  for  the  basic  service  tier  and  associated 
equipment  costs,  or  a  proposed  increase  in  these  rates 
(including  increases  in  the  baseline  channel  charge  that 
result  from  reductions  in  the  number  of  channels  in  a  tier) , 
the  existing  rates  will  remain  in  effect  or  the  proposed 
rates  will  become  effective  after*  30" days  from  the  date  of 
submission;  provided,  however,  that  the  Commission  may 
extend  this  30-day  deadline  for  an  additional  time  by 
issuing  a  brief  written  order  as  described  in  207  CMR 
6.35(2)  within  30  days  of  the  rate  submission  explaining 
that  it  needs  additional  time  to  review  the  rates. 

(2)  If  the  Commission  requires  additional  time  to 
determine  that  the  existing  or  proposed  rates  are  within  the 
FCC's  permitted  basic  service  tier  charge  or  actual  cost  of 
equipment  as  defined  in  47  CFR  §§  76.922  and  76.923,  or  if  a 
cable  operator  has  submitted  a  cost-of-service  showing 
pursuant  to  47  CFR  §§  76.937(c)  and  76.924,  seeking  to 
justify  a  rate  above  the  FCC's  basic  service  tier  charge  as 
defined  in  §§  76.922  and  76.923,  the  Commission  may  extend 
the  30-day  deadline  in  207  CMR  6.35(1)  to  request  and/ or 
consider  additional  information  or  to  consider  the  comments 
from  interested  parties  as  follows: 


(a)  For  an  additional  90  days  in  cases  not  involving 
cost-of -service  showings;  or 

(b)  For  an  additional  150  days  in  cases  involving 
cost-of -service  showings. 

(3)    If  the  Commission  has  availed  itself  of  the  additional 
90  or  150  days  permitted  in  207  CMR  6.35(2),  and  has  taken 
no  action  within  these  additional  time  periods,  then  the 
proposed  rates  will  go  into  effect  at  the  end  of  the  90  or 
150  day  periods,  or  existing  rates  will  remain  in  effect  at 
such  times,  subject  to  refunds  if  the  Commission 
subsequently  issues  a  written  decision  disapproving  any 
portion  of  such  rates;  provided,  however,  that  to-order 
refunds,  the  Commission  must  have  issued  a  brief  written 
order  to  the  cable  operator  by  the  end  of  the  90  or  150  day 
period  permitted  in  207  CMR  6.35(2)  directing  the  cable 
operator  to  keep  an  accurate  account  of  all  amounts  received 
by  reason  of  the  rate  in  issue  and  by  which  subscriber  each 
amount  was  paid. 

6.36:    Statements  of  Clarification  bv  Issuing  Authorities 

(1)  The  issuing  authority  may,  at  its  option,  present  the 
Commission  with  a  Statement  of  Clarification,  which  shall 
identify  any  discrepancies  or  inconsistencies  submitted  by 
the  cable  operator  relating  to,  but  not  limited  to, 
benchmark  computations,  franchise  fee  determinations, 
equipment  installations,  and  external  costs. 

(2)  The  issuing  authority's  Statement  of  Clarification 
shall  be  filed  within  30  days  of  the  cable  operator's  filing 
its  rates  and  channel  line-up  pursuant  to  207  CMR  6.33  and 
6.34. 

(3)  The  issuing  authority  shall  file  its  Statement  of 
Clarification  with  the  affected  cable  operator  at  the  same 
time  that  it  files  with  the  Commission.   The  cable  operator 
shall,  at  its  option,  and  within  15  days  of  the  filing  of 
the  Statement  of  Clarification,  file  with  the  Commission  and 
the  issuing  authority  a  response  to  the  Statement  of 
Clarification. 

6.37:    Hearing  and  Notice  Requirements 

(1)    Hearings  on  Proposed  or  Existing  Rates.    For  purposes 
of  initial  rate  regulation,  the  Commission  shall  conduct 
public  hearings  at  the  Commission's  principal  office  or  at 
such  other  site  as  it  may  designate.   Public  notice  of  any 
hearing  shall  be  made  pursuant  to  207  CMR  6.37(3),  to  insure 
that  there  is  a  reasonable  opportunity  for  consideration  of 
the  views  of  interested  parties. 
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(2)  Representation . 

(a)  Appearance.    An  individual  may  appear  on  his  or 
her  own  behalf.   A  duly  authorized  officer  or  employee 
may  represent  a  corporation,  an  authorized  member  may 
represent  a  partnership  or  joint  venture,  and  an 
authorized  trustee  may  represent  a  trust.   Any  party  at 
a  hearing  shall  have  the  right  to  be  accompanied, 
represented  and  advised  by  an  authorized  representative. 

(b)  Notice  of  Appearance.    A  notice  of  appearance 
shall  be  filed  by  any  authorized  representative  at  every 
hearing  by  filing  a  written  notice  with  a  Commission 
staff  member  at  the  hearing.   Such  notice  shall  contain 
the  name,  address  and  telephone  number  of  the. authorized 
representative.   Sample  forms  of  notice  of  appearance 
are  included  in  these  regulations  as  Appendixes . 
Appendix  1  applies  to  authorized  representatives  of 
issuing  authorities,  and  Appendix  2  applies  to 
authorized  representatives  of  all  other  parties.   In 
lieu  of  the  sample  form  of  notice  contained  in  the 
Appendixes,  a  party  may  prepare  an  official  letter 
signed  by  an  authorized  signatory  for  that  party, 
showing  that  the  authorized  representative  has  been  duly 
authorized  to  appear  on  the  party's  behalf.   This  letter 
shall  make  reference  to  the  specific  proceeding  or 
proceedings . 

(3)  Notice  Requirements  for  Hearings. 

(a)  For  any  public  hearing  pursuant  to  207  CMR  6.37, 
the  cable  operator  shall  give  notice  by  publication. 

(b)  Any  public  hearing  held  pursuant  to  207  CMR  6.37 
shall  require  the  publishing  of  notice  of  the  hearing, 
sufficient  to  identify  its  time,  place  and  purpose,  in  a 
newspaper  of  general  circulation  in  the  affected  city  or 
town  once  in  each  of  tWG  successive" weeks,"  the  first 
publication  being  not  less  than  14  days  before  the  day 
of  any  such  hearing (s),  or,  if  there  is  no  such 
newspaper  in  such  city  or  town,  then  by  posting  such 
notice  in  a  conspicuous  place  in  the  city  or  town  hall 
for  a  period  not  less  than  14  days  before  the  day  of 
such  hearing (s) . 

(c)  The  affected  cable  operator  shall  cablecast  the 
prescribed  notice  over  its  facilities  at  least  twice  a 
week,  on  separate  days,  during  each  of  the  two  weeks 
preceding  the  hearing  date.   Such  notice  shall  be 
cablecast  at  times  most  likely  to  reach  the  maximum 
viewing  audience.   The  log  of  such  cablecasts  shall  be 
incorporated  in  the  record  of  any  hearing. 

(d)  Notice  requirements  established  herein  may  be 
supplemented  by  any  other  means,  including  causing  such 
notice,  or  a  concise  summary  or  description  thereof,  to 
be  broadcast  by  means  of  radio  or  television  facilities, 
at  such  times,  and  with  such  frequency,  as  the 


Commission  deems  appropriate  to  serve  the  public 
interest. 

(4)  Consolidated  Hearings.   The  Commission  may  hold  a 
consolidated  public  hearing  for  two  or  more  cities  and 
towns,  regardless  of  whether  the  cities  and  towns  are  served 
by  the  same  cable  system,  and  regardless  of  whether  the 
rates  in  the  cities  and  towns  are  identical. 

(5)  Issuing  Authorities  as  Parties.   Any  issuing  authority 
whose  cable  operator  is  subject  to  a  rate  regulation 
proceeding  shall  be  a  party  as  of  right  in  the  proceeding, 
including  participation  as  a  party  in  any  public  hearing. 

(6)  Transcripts.  Any  party  may  arrange  for  a  public 
hearing  on  rate  regulation  to  be  transcribed  by  a  court 
reporter.   Such  party  shall  notify  the  Commission  in 
writing,  at  least  seven  days  before  the  date  of  the  hearing, 
that  arrangements  are  being  made  for  a  court  reporter  to 
transcribe  the  hearing.   The  court  reporter  shall  be 
compensated  by  the  party  requesting  the  transcript,  except 
that  if  a  transcript  is  requested  by  the  issuing  authority, 
the  court  reporter  will  be  compensated  by  the  cable 
operator.   In  all  cases  when  a  transcript  is  prepared,  the 
issuing  authority  and  the  Commission  shall  each  receive  a 
free  copy. 

(7)  Ex  Parte  Communications.   Unless  a  submission  is  part 
of  the  record  or  made  in  the  presence  of  all  parties,  no 
party  or  other  person  directly  or  indirectly  involved  in  a 
rate  setting  procedure  shall  submit  orally  or  in  writing  to 
the  Commissioner  or  any  member  of  the  Commission  staff  any 
evidence,  argument,  analysis  or  advice  regarding  any  matter 
at  issue.   This  provision  does  not  apply"  to  consultation 
among  members  of  the  Commission  staff,  including  the 
Commissioner . 

(6.38:   Reserved) 

6.39:    Written  Decision 

(1)  The  Commission  must  issue  a  written  decision  in  a 
ratemaking  proceeding  whenever  it: 

(a)  Disapproves  an  initial  rate  for  the  basic  service 
tier  or  associated  equipment  in  whole  or  in  part; 

(b)  Disapproves  a  request  for  a  rate  increase  in  whole 
or  in  part;  or 

(c)  Approves  a  request  for  an  increase  in  whole  or  in 
part  over  the  objections  of  interested  parties. 

(2)  The  Commission  shall  notify  the  issuing  authority  and 
cable  operator  when  it  approves  an  unopposed  existing  or 
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proposed  rate  for  the  basic  service  tier  or  associated 
equipment. 

(3)  The  Commission  shall  send  a  copy  of  any  written 
decision  to  the  relevant  issuing  authority  and  to  the  cable 
operator . 

(4)  In  addition  to  sending  a  copy  of  any  written  decision 
to  the  relevant  issuing  authority  and  the  cable  operator, 
public  notice  must  be  given  of  any  written  decision  required 
in  207  CMR  6.39(1),  including  releasing  the  text  of  any 
written  decision  to  the  public.   The  cable  operator  shall 
cablecast  a  statement  that  provides  the  old  rate,  the  new 
rate,  and  the  effective  date,  as  well  as  a  notice  that  the 
decision  is  available  from  the  Commission  and  the  cable 
operator.   This  statement  shall  be  cablecast  at  least  once 
daily  on  each  of  eight  days  following  the  receipt  by  the 
cable  operator  of  the  Commission's  decision.   The  eighth 
such  cablecast  shall  occur  no  more  than  14  days  following 
the  cable  operator's  receipt  of  the  Commission's  decision. 
Such  notice  shall  be  cablecast  at  times  most  likely  to  reach 
the  maximum  viewing  audience.   The  log  of  such  cablecasts 
shall  be  maintained  by  the  cable  operator. 

6.40;    Proprietary  Information 

The  Commission  may  require  the  production  of  proprietary 
information  to  make  a  rate  determination  and  in  such  cases 
must  apply  procedures  analogous  to  those  set  forth  in  47  CFR 
S  0.459  regarding  requests  for  confidentiality.   To  the 
extent  consistent  with  federal  and  state  laws  and 
regulations,  and  subject  to  confidentiality,  a  cable 
operator  may  be  required  to  provide  this  proprietary 
information  to  the  relevant  issuing  authority. ' 

6.41:    Prospective  Rate  Reduction 

The  Commission  may  order  a  cable  operator  to  implement  a 
reduction  in  basic  service  tier  or  associated  equipment 
rates  where  necessary  to  bring  rates  into  compliance  with 
the  standards  set  forth  in  47  CFR  §§  76.922  and  76.923. 

6.42:    Rate  Prescription 

The  Commission  may  prescribe  a  reasonable  rate  for  the 
basic  service  tier  or  associated  equipment  after  it 
determines  that  a  proposed  rate  is  unreasonable. 
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6.43:    Refunds 

(1)  The  Commission  may  order  a  cable  operator  to  refund  to 
subscribers  that  portion  of  previously  paid  rates  determined 
to  be  in  excess  of  the  permitted  basic  service  tier  charge 
or  above  the  actual  cost  of  equipment,  unless  the  cable 
operator  has  submitted  a  cost-of-service  showing  which 
justifies  the  rate  charged  as  reasonable.   Before  ordering  a 
cable  operator  to  refund  previously  paid  rates  to 
subscribers,  the  Commission  must  give  the  cable  operator 
notice  and  opportunity  to  comment. 

(2)  A  cable  operator's  liability  for  refunds  as  limited  to 
a  one-year  period,  except  that  a  cable  operator  that  fails 
to  comply  with  a  valid  rate  order  issued  by  the  Commission 
shall  be  liable  for  refunds  commencing  from  the  effective 
date  of  such  order  until  such  time  as  it  complies  with  such 
order . 

(3)  The  refund  period  shall  run  as  follows: 

(a)  From  the  date  the  cable  operator  implements  a 
prospective  rate  reduction  back  in  time  to  September  1, 
1993,  or  one  year,  whichever  is  shorter;  or 

(b)  From  the  date  the  Commission  issues  an  accounting 
order  pursuant  to  207  CMR  6.35,  and  ending  on  the  date 
the  cable  operator  implements  a  prospective  rate 
reduction  ordered  by  the  Commission  or  one  year, 
whichever  is  shorter. 

(4)  The  cable  operator,  in  its  discretion,  may  implement  a 
refund  in  the  following  manner: 

(a)  By  returning  overcharges  to  those  subscribers  who 
actually  paid  the  overcharges,  either  through  direct 
payment  or  as  a  specifically  identified  credit  to  those 
subscribers'  bills;  or 

(b)  By  means  of  a  prospective  percentage  reduction  in 
the  rates  for  the  basic  service  tier  or  associated 
equipment  to  cover  the  cumulative  overcharge.   This 
shall  be  reflected  as  a  specifically  identified, 
one-time  credit  on  prospective  bills  to  the  class  of 
subscribers  that  currently  subscribe  to  the  cable 
system. 

(5)  Refunds  shall  include  interest  computed  at  applicable 
rates  published  by  the  Internal  Revenue  Service  for  tax 
refunds  and  additional  tax  payments. 

6.44:    Appeals 

The  FCC  shall  be  the  sole  forum  for  appeals  of  decisions 
by  the  Commission  on  rates  for  the  basic  service  tier  or 
associated  equipment  involving  whether  or  not  the  Commission 
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has  acted  consistently  with  the  Communications  Act  as 
amended  by  the  Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992,  47  U.S.C.  §  521  et  seq.  or  47  CFR 
§§  76.922  or  76.923.   Appeals  of  ratemaking  decisions  by  the 
Commission  that  do  not  depend  on  determining  whether  or  not 
the  Commission  has  acted  consistently  with  the 
Communications  Act  or  SS  76.922  and  76.923  may  be  heard  by 
the  Superior  Court  for  the  County  of  Suffolk  pursuant  to 
M.G.L.  C.  166A  §  15. 


RATE  REGULATION:  REGULATION  BY  THE  FCC  OF  RATES  FOR 

CABLE  PROGRAMMING  SERVICES 

6.61:    Complaints  to  the  FCC  Regarding  Cable  Programming  Service 
Rates 

Any  subscriber,  the  Commission,  any  issuing  authority, 
or  other  relevant  state  or  local  government  entity  may  file 
with  the  FCC  a  complaint  challenging  the  reasonableness  of  a 
cable  operator's  rate  for  cable  programming  service,  or  the 
reasonableness  of  a  cable  operator's  charges  for 
installation  or  rental  of  equipment  used  for  the  receipt  of 
cable  programming  service. 

6.62:    Standard  Complaint  Form;  Other  Filing  Requirements 

(1)  Any  complaint  filed  with  the  FCC  regarding  a  cable 
operator's  rate  for  cable  programming  service  or  associated 
equipment  must  be  filed  using  the  FCC's  standard  complaint 
form,  FCC  329.   The  cable  operator  must  provide  a  copy  of 
the  standard  complaint  form  to  any  subscriber  upon  request. 
In  addition,  complaint  forms  may  be  obtained  from  the 
issuing  authority  or  from  the  commission .    *"'"" 

(2)  Each  complaint  filed  with  the  FCC  must  contain  a 
certification  that  a  copy  of  the  complaint,  including  all 
attachments,  is  being  served  contemporaneously  via  first 
class  mail  on  the  cable  operator  and  the  Commission. 

(3)  The  cable  operator  shall  forward  to  the  Commission  and 
the  issuing  authority  a  photocopy  of  each  complaint  it 
receives . 

(4)  The  complainant  must  attach  to  the  standard  complaint 
form  a  copy  of  the  most  recent  bill  reflecting  the  disputed 
rate  or  rate  increase. 

(5)  A  complaining  subscriber  may,  but  is  not  required  to, 
attach  to  the  standard  complaint  form  a  statement  from  the 
issuing  authority  presenting  its  views  on  the  reasonableness 
of  the  rate  in  question. 
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6.63:    Information  to  be  Provided  bv  Cable  Operator  on  Monthly 
Subscriber  Bills 

(1)  All  cable  operators  must  provide  the  following 
information  to  subscribers  on  monthly  bills: 

(a)  The  Commission's  name  and  address;  and 

(b)  the  FCC  community  unit  identifier. 

(2)  In  addition  to  the  notice  requirements  imposed  by 
207  CMR  6.63(1),  the  monthly  bills  of  each  cable  operator 
must  comply  with  207  CMR  10.04. 

6.64:    Limitation  on  Filing  a  Complaint 

(1)  Complaint  Regarding  a  Rate  in  Effect  on  September  1. 
1993.    Notwithstanding  207  CMR  6.64(2),  a  complaint 
regarding  a  rate  for  cable  programming  service  or  associated 
equipment  in  effect  on  September  1,  1993  must  be  filed  with 
the  FCC  by  February  28,  1994. 

(2)  Complaint  Regarding  a  Rate  Increase.    Except  as 
provided  in  207  CMR  6.64(1),  a  complaint  alleging  an 
unreasonable  rate  for  cable  programming  service  or 
associated  equipment  may  be  filed  against  a  cable  operator 
only  in  the  event  of  a  rate  increase.   A  complaint  regarding 
a  rate  increase  for  cable  programming  service  or  associated 
equipment  must  be  filed  with  the  FCC  within  45  days  from  the 
date  the  complainant  receives  a  bill  from  the  cable  operator 
that  reflects  the  increased  rate. 


RATE  REGULATION:  OTHER  PROVISIONS 

6.81:    Charges  for  Customer  Changes  ~~ 

(1)  207  CMR  6.81  shall  govern  charges  for  any  changes  in 
service  tiers  or  equipment  provided  to  the  subscriber  that 
are  initiated  at  the  request  of  a  subscriber  after  initial 
service  installation. 

(2)  The  charge  for  customer  changes  in  service  tiers 
effected  solely  by  coded  entry  on  a  computer  terminal  or  by 
other  similarly  simple  methods  shall  be  a  nominal  amount, 
not  exceeding  actual  costs,  as  defined  by  207  CMR  6.81(3). 

(3)  The  charge  for  customer  changes  in  service  tiers  or 
equipment  that  involve  more  than  coded  entry  on  a  computer 
or  other  similarly  simple  method  shall  be  based  on  actual 
cost.   The  actual  cost  charged  shall  be  either  the  hourly 
service  charge  ("HSC")  ,  as  defined  by  the  FCC  in  47  CFR 

S  76.923,  multiplied  by  the  number  of  person-hours  needed  to 
implement  the  change,  or  the  HSC  multiplied  by  the  average 
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number  of  person-hours  involved  in  implementing  customer 
changes. 

(4)  A  cable  operator  may  establish  a  higher  charge  for 
changes  effected  solely  by  coded  entry  on  a  computer 
terminal  or  by  other  similarly  simple  methods,  subject  to 
approval  by  the  Commission,  for  a  subscriber  changing 
service  tiers  more  than  two  times  in  a  12  month  period, 
except  for  such  changes  ordered  in  response  to  a  change 

in  price  or  channel  line-up.   If  a  cable  system  adopts  such 
an  increased  charge,  the  cable  system  must  notify  all 
subscribers  in  writing  that  they  may  be  subject  to  such  a 
charge  for  changing  service  tiers  more  than  the  specified 
number  of  times  in  any  12  month  period. 

(5)  Downgrade  charges  that  are  the  same  as,  or  lower  than, 
upgrade  charges  are  evidence  of  the  reasonableness  of  such 
downgrade  charges. 

(6)  For  30  days  after  notice  of  retiering  or  rate 
increases,  a  customer  may  obtain  changes  in  service  tiers  at 
no  additional  charge. 

6.82:    Discrimination 

(1)  All  cable  operators  may  offer,  and  neither  the 
Commission  nor  any  issuing  authority  shall  prohibit, 
reasonable  discounts  to  senior  citizens  or  to  economically 
disadvantaged  groups. 

(a)  Such  discounts  must  be  offered  equally  to  all 
subscribers  in  the  franchise  area  who  qualify  as  members 
of  these  categories,  or  any  reasonable  subcategory 
thereof . 

(b)  For  purposes  of  2 07~CMR~ 6.82; 'members  of 
economically  disadvantaged  groups  are  those  individuals 
who  receive  federal,  state  or  local  welfare  assistance. 

(2)  Nothing  herein  shall  preclude  the  Commission  or  any 
issuing  authority  from  requiring  and  regulating  the 
reception  of  cable  service  by  hearing  impaired  individuals. 

6.83:   Geographically  Uniform  Rate  Structures 

(1)  The  rates  charged  by  cable  operators  subject  to  47  CFR 
§§  76.922  and  76.923  shall  be  provided  pursuant  to  a  rate 
structure  that  is  uniform  throughout  each  franchise  area  in 
which  cable  service  is  provided. 

(2)  207  CMR  6.83  does  not  prohibit  the  establishment  by 
cable  operators  of  reasonable  categories  of  service  and 
customers  with  separate  rates  and  terms  and  conditions  of 
service,  within  a  franchise  area. 
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6.84:    Fines 

(1)  Consistent  with  state  law,  the  Commission  may  impose 
fines  or  monetary  forfeitures  on  a  cable  operator  that  does 
not  comply  with  a  rate  decision  or  refund  order  directed 
specifically  at  the  cable  operator. 

(2)  A  cable  operator  shall  not  be  subject  to  forfeiture 
because  its  rate  for  the  basic  service  tier  or  equipment  is 
determined  to  be  unreasonable. 

6.85:   Waiver  of  Rules 

Where  good  cause  appears,  not  contrary  to  statute,  the 
Commission  may  permit  deviation  from  207  CMR  6.00  by  issuing 
a  waiver,  to  the  extent  that  this  waiver  is  consistent  with 
state  and  federal  law,  and  serves  the  public  interest. 
Notice  shall  be  given  to  the  relevant  issuing  authority  and 
cable  operator  prior  to  the  issuance  of  a  waiver,  regardless 
of  whether  the  waiver  was  requested  by  either  party  or  was 
the  result  of  the  Commission  acting  upon  its  own  initiative. 
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APPENDIXES 


Appendix  1;   Authorization  of  Representative 

COMMONWEALTH  OF  MASSACHUSETTS 
COMMUNITY  ANTENNA  TELEVISION  COMMISSION 

MCATV  No.  

(Heading) 


AUTHORIZATION  OF  ISSUING  AUTHORITY  REPRESENTATIVE 

In  the  above-entitled  proceeding,  I /we,  the  issuing 
authority  for  the  City/Town  of 


hereby  authorize  to  appear  on 

my/our  behalf. 

Issuing  Authority 


Date 


Address  of  Authorized  Representative 


Telephone  Number  of  Authorized 
Representative 
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Appendix  2:   Notice  of  Appearance  of  Authorized  Representative 


COMMONWEALTH  OF  MASSACHUSETTS 
COMMUNITY  ANTENNA  TELEVISION  COMMISSION 


MCATV  No. 


(Heading) 


NOTICE  OF  APPEARANCE  OF  AUTHORIZED  REPRESENTATIVE 

In  the  above-entitled  proceeding,  I  hereby  authorize 
to  appear  for  and  on  behalf  of 


Signature  of  Authorizing  Party 

Name: 

Title: 


Address  of- Authorizing  Party 


Telephone  Number  of  Authorizing 
Party 


Date 


Address  of  Authorized  Representative 


Telephone  Number  of  Authorized 
Representative 
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2  07  CMR  10 ;00:    BILLING  AND  TERMINATION  OF  SERVICE 


10.02:    Notification  of  Services,  Rates  and  Charges 

[No  change  in  subsections  (1)  through  (3)  and  (5)  and  (6).] 

(4)    The  cable  television  operator  shall  give  notice  of  its 
services,  rates  and  charges,  and  buy-through  options  to 
potential  subscribers  before  a  subscription  agreement  is 
reached.        , 

(7)    Negative  Option  Billing.   A  cable  operator  shall  not 
charge  a  subscriber  for  any  service  or  equipment,  that  the 
subscriber  has  not  affirmatively  requested  by  name.   This 
provision,  however,  shall  not  preclude  the  addition  or 
deletion  of  a  specific  program  from  a  service  offering,  the 
addition  or  deletion  of  specific  channels  from  an  existing 
tier  of  service,  or  the  restructuring  or  division  of 
existing  tiers  of  service  that  do  not  result  in  a 
fundamental  change  in  the  nature  of  an  existing  service  or 
tier  of  service  provided  that  such  change  is  otherwise 
consistent  with  applicable  regulations.   A  subscriber's 
failure  to  refuse  a  cable  operator's  proposal  to  provide 
such  service  or  equipment  is  not  an  affirmative  request  for 
service  or  equipment.   A  subscriber's  affirmative  request 
for  service  or  equipment  may  be  made  orally  or  in  writing. 

10.04:    Form  of  Bill 

(1)   The  bill  shall  contain  the  following  information  in 
clear,  concise  and  understandable  language  and  format: 

(a)  the  name  and  local  address  of  the  cable  television 
operator ; 

(b)  the  period  of  time  over- vhich  each  chargeable 
service  is  billed  including  prorated  periods  as  a  result 
of  establishment  and  termination  of  service; 

(c)  the  date  on  which  individually  chargeable  services 
were  rendered; 

(d)  Bills  must  be  fully  itemized,  showing  each  rate  or 
charge  levied.   Itemizations  shall  include,  but  not  be 
limited  to,  basic,  premium  service  and  equipment 
charges,  as  well  as  any  unit  or  per  item  charges.   Bills 
will  also  clearly  delineate  all  activity  during  the 
billing  period,  including  optional  charges,  rebates  and 
credits.   Itemizations  shall  include  total  pay-per-view 
charges,  if  any,  incurred  during  the  billing  period,  the 
number  of  events  viewed  in  each  price  category,  the 
program  price  and  the  titles  of  all  pay-per-view  events 
purchased  during  the  billing  period; 

(e)  the  amount  of  the  bill  for  the  current  billing 
period,  separate  from  any  balance  due; 

(f)  any  applicable  credits  and  the  dates  on  which  they 
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were  applied; 

(g)    the  operator's  local  telephone  number  and  a 
statement  that  the  subscriber  may  call  this  number  with 
any  questions  or  complaints  about  the  bill  or  to  obtain 
a  description  of  a  subscriber's  rights  under  207  CMR 
10.08  in  the  event  of  a  billing  dispute;  and 
(h)    the  date  on  which  payment  is  due  from  the 
subscriber. 

(2)    Cable  operators^  may  identify  as  a  separate  line  item 
of  each  regular  subscriber  bill  the  following: 

(a)  The  amount  of  the  total  bill  assessed  as  a 
franchise  fee  and  the  identity  of  the  franchising 
authority  to  whom  the  fee  is  paid; 

(b)  The  amount  of  the  total  bill  assessed  to  satisfy 
any  requirements  imposed  on  the  cable  operator  by  the 
franchise  agreement  to  support  public,  educational,  or 
governmental  channels  or  the  use  of  such  channels; 

(c)  The  amount  of  any  other  fee,  tax,  assessment,  or 
charge  of  any  kind  imposed  by  any  governmental  authority 
on  the  transaction  between  the  operator  and  the 
subscriber.   In  order  for  a  governmental  fee  or 
assessment  to  be  separately  identified  under  this 
section,  it  must  be  directly  imposed  by  a  governmental 
body  on  a  transaction  between  a  subscriber  and  an 
operator . 

(3) (a)    The  charge  identified  on  the  subscriber  bill  as 
the  total  charge  for  cable  service  should  include  all 
fees  and  costs  itemized  according  to  this  section. 
Cable  operators  shall  not  identify  costs  as  separate 
costs  over  and  above  the  amount  the  cable  operator 
charges  a  subscriber  for  cable  service,  but  the  cable 
operator  may  include,  as  an  explanatory  legend  on  the 
bill,  those  costs  described  in  the  Communications  Act  as 
amended  by  the  Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992,  47  USC  §  521  et  sea. ,  at  47  USC 
S  622(c) . 

(b)  If  an  operator  itemizes  any  cost,  other  than  those 
specifically  allowed  by  47  USC  §  622(c),  the  operator 
shall  not  selectively  itemize  costs. 

(c)  All  itemized  costs  shall  be  direct  and  verifiable. 
Each  cable  operator  shall  maintain  a  document  in  its 
public  file  which  shall  be  available  upon  request,  that 
provides  the  accounting  justification  for  all  itemized 
costs  appearing  on  the  bill. 
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